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CASE 15-E-0302 - Proceeding on Motion of the Commission to

Implement a Large-Scale Renewable Program and a
Clean Energy Standard.

ORDER PROVIDING CLARIFICATION

(Issued and Effective November 17, 2016)

BY THE COMMISSION:
INTRODUCTION

On August 25, 2016, the New York State Energy Research
and Development Authority (NYSERDA) submitted a petition
requesting clarification of the Clean Energy Standard Order {CES
Order) issued by the Public Service Commission {Commission) on
August 1, 2016 in this proceeding. In its petition, NYSERDA
seeks clarification regarcding the status of generation
attribultes associated with NY-Sun and other Customer-Sited Tier
projects in light of the CES Order's filing requirement that
NYSERDA publish the number of Renewable Energy Credits (RECs)
that will be available for sale for the 2017 compliance period
by December 1, 2016.! By this order, the Commission clarifies

that the obligation on load-serving entities (LSEs! in 2017 to

L NYSERDA's petition does not seek rehearing of the CES Orcer
therefore the recuest will be treated procedurally as a moticn

pursuant to 16 NYCRR 83.6.
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serve their retail customers by procuring new renewable
resources, evidenced by procuring qualifying RECs, is a quantity
of RECs equal to 0.035% of the total load served by the LSE for
2017. The target mandate of 0.035% of load For 2017 relates, in
total, only te the estimated number of RECs from renewable
energy projects thal were not in operation prior to January 1,
2015 that will be available to NYSERDA for sale to LSEs during
2017, or 56,142 MWhs of RECs. The new renewable resources From
NY-5un and other Customer-Sited Tier projects are to be counted
towards the overall goal however it ig clarified that such
resources are not intended to be included in amount of renewable

energy the LSEs are mandated to procure in 2017.

BACKGROUND

On August 1, 2016, the Commission issued an Order
Adopting a Clean Energy Standard (CES Order) which, among other
things, directed every load serving entity (LSE) in New York
State Co invest in new renewable generation resources to serve
their retail customers evidenced by the procurement of
qualifying Renewable Energy Credits (RECs), acquired in
quantities that satisfy mandatory minimum percentage proportions
of the total load served by the LSE for the applicable calendar
year as sltated in the Order. The Commission seb the percentage
of the total 2017 load to be served by new renewable resources
at 0.6%. That percentage equates to 974,000 MWh of generation
from new renewable resources.

As explained in the CSE Order, LSEs may satisfy their
obligation by either purchasing RECs acquired through central
procurement by NYSERDA; by self-supply by direct purchase of
tradable RECs; or by making Alternative Compliance Payments to
NYSERDA. The CES Crder reguires NYSERDA to publish on its

website by December 1, 2016, a REC price and the estimated
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quantity for RECs the Authority will offer for sale in the 2017
compliance period.

On August 25, 2016, NYSERDA filed a petition seeking
clarification regarding how certain attributes associated with
behind-the~meter generation funded by NYSERDA including NY-Sun
and its predecessor Customer-Sited Tier projects are to be

treated,

NOTICE OF REQUEST FOR CLARIFICATION

On September 12, 2016, a Notice Soliciting Comments on
Request for Clarification (Notice) was issued. As part of the
Notice, Department of Public Service Staff advises that in
setting the 0.6% target, it was estimated that 953,000 MWh of
new renewable resources were to be available from NY-Sun and
other Customer-Sited Tier projects. National Fuel Cell Research
Center (NFCRC); The Coalition of On-Site Renewable Users (CORE)
and Second Nature; The Indicated Joint Utilities? (JU); The
Council on Intelligent Energy & Conservation Poliecy (CIECP) and
Promoting Health and Sustainable Energy (Phase); and the Center
for Resource Solutions (CRS) submitted comments. The comments

recelved are summarized below.

COMMENT S
National Fuel Cell Research Center (NFCRC) comments
that the Beptember 12, 2016, Notice appears to misstate the CES
Order when it discusses revisiting the issue of behind the meter
resources. NFCRC asserts that the CES Order discusses

revisiting the issue of behind the meter load.

¢ The Indicated Joint Utilities include Central Hudson Gas &
Electric Corporation, Consolidated Edison Company of New Yori,
Inc., Wiagara Mohawlk Power Corporation d/b/a Mational Grid,
ancd Orange and Rockland Utilities, Inc.

-3-
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Many of the commenters raise concerns regarding
ownership of renewable resource attributes associated with
behind-the-resources and the various implications of how the
issue of ownership is ultimately settled. For instance, CORE
and Second Nature claim that NYSERDA’ s petition requests an
inappropriate transfer of RECs from project owners to LSE’s in
order to meet LSE obligations and that such transfer will
destroy much of the wvalue of behind the meter projects and with
it the motivation to voluntarily invest in those projects. CORE
and Second Nature further argue that ownership of renewable
resource attributes is an important factor in determining
“greenness.” The JU's also emphasized the importance of
establishing ownership and control over behind the meter
resource attributes.

Commenters also posit various benefits or detriments
depending on how the ownership issue is settled. CIECP/PHASE
argue that private entities should be encouraged to use and
generate more renewable energy and that the best way to do that
is to allow owners/developers to claim their environmental
attributes through RECs.

The commenters generally agree that value associated
with behind the meter renewable attributes should follow the
investment that led to installation the behind the meter
facility. However, there is disagreement among them over
whether that value should accrue to ratepayers who invested
through net metering and NYSERDA grants, or facility
developers/owners who invested their own resources.

Many of the comments also raise concerns of the
distinction between CES target obligations or mandates and he
State’s Goal of 50% of the Electricity consumed in New York by
2030 by from renewable rescurces and the implications for the

voluntary renewable market, CIECP/PHASE argue that the CES must

- ,3} _
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be designed to stimulate and complement voluntary competitive
renawable energy sales and purchases so that these competitive
markets, not government mandates, sustain renewable activity.
Similarly, CRS states that the ownership issue and the issue of
voluntary versus mandated activity intersect significantly.

The JU's state that behind the meter resources should
be counted toward the 2017 target in order to lower the ILSE
obligation and argue that this approach is particularly
appropriate given the short implementation timeframe for 2017
and the ongoing discussions within the Value of Distributed

Energy Resources proceeding (“Walue of DER Proceeding.

DISCUSSTION
Many of the comments received in response to the
September 12, 2016 Notice in this proceeding make policy
arguments for or against various regimes for the treatment of
the renewable resocurce attributes of behind~-the-meter resources
that go beyond the scope of the intended clarification.? The
September 12, 2016 Notice gave specific instructions that:

Comments are not scolicited at this time regarding broader
behind-the-meter issues that are bheyond the scope of a
clarification of the 2017 target. As the Commission noted
in the CES Order at page 81, at the time the current net
energy metering (NEM) compensation mechanism moves to a
LMP+D approach based on a more precise determination of the
vaiue of distributed energy resources, it will be

* As noted in the CES Order, at the time the current net enerqy
metering (NEM) compensalion mechanism moves to a LMP+D
approach based on a more precise determination of the value of
distributed energy rescurces, it will he appropriate to
revisit the question of how behind-the-meter resources should
be considered. Also, as the Commission noted in the CES Order
customer participation in the voluntary market and the
question of a customer’s ability to claim attribules
associated with its veluntary projects are issues that are
appropriate for further consicderation by the Commission, in
addition to and informed by the resolution of the transition
of behind-the-meter resources from NEM Lo an IMP+D approach.

_5_
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appropriate to revisit the question of how behind-the-meter
resources should be considered. Also, as the Commission
noted in the CES order at page 89, customer participation
in the veluntary market and the question of a customer's
ability to claim attributes associated with its voluntary
projects are issues thalb are appropriate for further
consideration by the Commission, in addition to and
informed by the resolution of the transition of behind-the-
meter resources from NEM to an LMP+D approach. [Notice, PPR-
2=-3.]

As stated in the Notice, NYSERDA's petition is being treated as
a motion for clarification pursuant to 16 NYCRR $3.6 and such
clarification is provided below.

The CES Order distinguishes between LSE obligations to
acquire RECs (or make Alternative Compliance Payments) to meet
annual target obligations or mandates and the State’s goal that
50% of the electricity consumed in New York by 2030 be from
renewable resources. The new renewable resources from NY-3un
and other Customer-Sited Tier projects are to be counted towards
the overall goal however such resources were not to be included
in amount of renewabls energy the LSEs are mancdated to procure
in 2017.

The Commission clarifies that the calculation of the
2017 LSE target of 0.6% in the CES Order did not identify that
the majority of that number represents resources thatl contribute
towards the overall Statewide goal without Ffurther action by the
L5Es, and not the "mandate" target. The LSE obligation to
purchase RECs for 2017 relates, in total, only to the estimated
number of RECs from renewable energy projects that were not in
operation prior to January 1, 2015 that will be available to
MYSERDA for sale to L3Es during 2017. It should be further
noted that the 21,000 MiWh of available RECs stated in the
September 12, 2016 Notice was a NYSERDA estimate as of the date

of the CES Ordey, and that the CES Order requires NYSERDA to

-
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publish on its website the actual quantity of RECs NYSERDA
expects to have available for sale during the 2617 compliance
period by December 1, 2016. 0On November 1, 2016, NYSERDA made
an early filing in this proceeding of its estimate. NYSERDA now
@estimates thalt it will have 56,142 MWhs of RECs available for
sale during the 2017 compliance period. That equates to a
target mandate of 0.035% of load for 2017. The Commission
therefore hereby clarifies that the LSE mandate for 2017 is
0.035% of the total load served by each LSE for 2017.

It should be understood that this clarification is not
a c¢hange in result. The target mandate for 2017 is a fTunction
of what resources will be available in that year given that the
CE5 Order was adopted on August 1, 2016 and significant lead
time will be necessary to solicit and construct new resources.
During the early years of the CES, significant progress towards
the geoal will be made by new NY-Sun and Customer-Sited Tier
resources coming on line, to be shortly eclipsed in quantity by
new large-scale renewable resources that will become available.
It should alsc be noted that the CES Order at pages 91-92, with
more clarity, directs Staff as part of the implementation
process to review, confirm or propose modifications to the 2018~
2012 targets. As parlt of that process, Staff should similarly
parse out the difference in those targets between resources that
contribute towards the overall Statewide goal without further
action by the LSEs and the resources that are intended to be

acquired as a new mandatory obligation.

The Commission orders:

1. Clarification to the August 1, 2016 Order Adopting

a Clean Energy Standard (CES Order) is hereby provided as
described in the bocdy of this order. The LSE obligation to
purchase RECs for 2017 relates in total only Lo the estimated

- -
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numper of RECs from renewable energy projects that were not in
operation as of January 1, 2015 that will be available to
NYSERDA for sale to LSEs during 2017 and the new renewable
resources from NY-Sun and other Customer-Sited Tier projects are
to be counted towards the overall goal, but are not considered
part of the LSE mandate.

2. This proceeding is continued.

By the Commission,

(SIGNED) KATHLEEN H. BURGESS
Secretary
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Commissioner Diane X. Burman, concurring:

As reflected in my comments made at the November 17,

2016 session, I concur on this item.
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CASE 15-E-0302 -~ Proceeding on Motion of the Commission to
Inplement a Large-Scale Renewable Program and a
Clean Energy Standard.

ORDER APPROVING ADMINISTRATIVE COST RECOVERY,
STANDARDIZED AGREEMENTS AND BACKSTOP PRINCIPLES

(Issuecd and Effective Movember 17, 2016)

BY THE COMMISSION:
INTRODUCT LON

In response to directives in the Commission’s
August 1, 2016 “Order Adopting a Clean Energy Standard” in this
proceading (the CES Order}, the New York State Lnergy Research
and Development Authority (NYSERDA) filed a Petition on
August 25, 2016, proposing an administrative adder to recover
coste and fFees incurrad to administer Tier 1 of the Renewable
Energy Standard (RES3), and a proposed Renewable Energy Credit
(RECY sales and payment schedule intended to generally match the
sales quantity and timing to the expescted actual load quantity
so as to minimize the Lime that NYSERDA holds RECs in its own
account. The Pelbibion alsc proposes an administrative adder and
sales and payment schedule for Lhe Zero-Emissions Credit {ZEC)
program and a mechanismn by which the customers of electric

distribution companiss will provide security for the payments
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thalt will be owed to REC and ZEC generators. On September 15,
2016, NYSERDA supplemented its Petition by filing proposed
standardized agreements for Lhe Commission's approval that
NYSERDA proposes to use to govern REC and ZEC transactions
between NYSERDA and the Load-Serving Entities (LSEs).

By this order, the Commission (1) approves a recduced
4EC adder for the recovery of ZEC administrative costs; (2)
authorizes other REC and ZEC administrative costs, reduced from
the amounts initially projected by NYSERDA, to be recovered by
NYSERDA from existing fund balances; (3) approves the form and
content of standard ZEC and REC agreements to govern REC and ZEC
transactions between NYSERDA and the LSEs; (4) dpproves
principles for the electric distributicn companies to provide a
custemer funded financial backstop guarantee mechanism to ensure
payments will be made Lo REC and ZEC generators: and (5) directs
electric distribution companies to collaborate with NYSERDA and
staff of the Department of Public Service to develop an

implementation process to effectuate the backstop mechanism.

THE PETITION

Administrative Adder

NYSERDA’s Petition requests approval of administrative
adders to cover costs and fees incurred by its administration of
Tier 1 of the RES program in calendar year 2017 and the first
year of the ZEC program (April 1, 2017 through March 31, 2018).
MYSERDA’ s proposal reguests amounts related to administration of
the programs including direct and indirect ceosts for NYSERDA
stéff salaries, fringe benefits, and other operating costs. It

also includes a request related to a proportional allocation of

[
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the New York State Cosl Recovery Fee (CRF)' to the CES program.
NYSERDA proposes Lo previde quarterly reports to DPS Staff on
actual expenses incurred.

As part of administering the CES program, NYSERDA
indicates that it will huild a purchase and sale platform for
the purposes of buying and selling RECs and ZECs. NYSERDA also
intends to enter inte contractual relationships with each New
York LSE to provide for the periodic payment by each LSE to
NYSERDA for the LSE's share of REC and ZEC costs. In addition,
NYSERDA proposes execuling so-called “backstop” agreements with
each of the electric distribution companies to cover any risk
that inflows to NYSERDA freom the LSEs not meeting their REC and
ZEC payment obligations necessary for NYSERDA to cover its
obligations to the REC and ZEC generators.

In an effort to reduce REC and ZEC adder charges
related to non-recurring sxpenses and first year systems/capital
costs in the first year of the programs, NYSERDA proposes to use
unceommitted Systems Benefit Charge (SBC), Energy Efficiency
Portfolio Standard {(EEPS), and Renewable Portfolio Standard
(RPS) dollars and remaining RPS Administrative Consulting and
New York Generation Atbrilute Tracking (NYGATS) dollars to fund
auch costs rather than collect additional funds through a
REC/ZRC adder mechanism. These uncommitted funds are in
addition to those NYSERDA reported in an April 29, 2016 filing

{which reported on committed and uncommitted fund balances as of

I The Cost Recovery fee is a fee assessed on public authorities
by New York State for an allocable share of state governmental
costs attributable to the provisieon of services to public
benefit corporations pursuant to Section 2975 of the Public
Authorities Law. The Divrector of the Budget is respensible

For determining the amount owed by each public benefit
corporation. NYSERDA is allocated an overhead cost across
NYSERDAS ¢ program acbivibies in proportion to its total annual
GHPENSES .

R
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February 29, 2016).2

The following tables summarize the 2017 REC

program costs and REC/ZEC system and non-recurring expenses, and

the dollars that NYSERDA proposes to fund the costs.
REC Program salary and overhead expenses (through December 31, 2017) 51,420,000
REC/ZEC Program NON-recusving expenses 51,000,000
REC/ZEC system development costs $5,930,000
Estimated REC CRF expenses $150,000
Total Administrative Cosis $8,500,000
Funded through repurpased SBC/EEPS/RPS funds {56,500,000)
Funded through remaining RPS and NYGATS Administrative Funds {$2,000,000)
Total Funding Sources ($8,500,000)

The following tablies summarize the 2017-2018 ZRC

program costs.

5.217

]

March 21, 2018 to fund the costs.

NYSERDA proposes a ZEC administrative adder of

on the ZEC price for the period April 1, 2017 through

ZEC Program Salary and overhead expenses (April 1, 2017 — March 31, 2018) 51,640,000
Estimated ZEC CRF expenses $4,360,000
Total Administrative Costs 56,000,000
ZECs expected to be offered for sale April 1, 2017 — March 31, 2018 27,618,000
ZEC Administrative Adder per ZEC ($6,000,000 + 27,618,000) $.2172

The REC Program

NYSERDA proposes that the REC purchase and sale

program would coperate in accordance with the following

principles:

¢ On or before Decemper 1, 2016, and in each subsequent vyear,

NYSERDA will publish on 1ts website a REC price

See, Case 07-M-0548,

{including

Proceeding Reqgarding an Energy Efficiency

Portfolio Standard, NYSERDA's Uncommitted Funds Report,

April 29, 2016,

el -

filed
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any adder), the estimated gquantity of RECs NYSERDA axpects
to offer for sale in the 2017 compliance period, the ACP
price, and will make available to each LSE the maximum
number of RECs thal may be purchased by such LSE.

A requirement that each LSE execute and provide to NYSERDA
a copy of the LSE REC Agreement, including the completed
Attachment and the number of RECs to be purchased, which
number will be reserved for the LSE.

The LSE REC Agreemenlt will provide a schedule of monthly
payments due to NYSERDA, beginning in January of 2017, with
each monthly amount calculated as 1/12 of the LSE reserved
RECs multipliecd by the REC price. Under NYSERDA’s proposed
funding approach, no administrative adder would be included
in the REC price for year 2017.

A requirement that each LSE to establish and identify to
NYSEEDA an account in the NYGATS to which NYSERDA will
deposit RECs purchased by the L3E.

MYSERDA will publish on its website the terms, including
methods of paymeni, by which LSEs may make ACP payments to
NYSERDA,

NYSERDA will inform DPS Staff, on a monthly basis, as Lo
the amount of funds received for both REC purchases and
ACPs as against the btotal amount due for each month, and
will report bo DPS Staff on the compliance or non-
compliance of individual LSEs.

Between January ancd June cof 2018, and in each subsequent
vear, NYSERDA, using data provided by NYGATS regarding
actual load served during the previous year, will reconcile
the compliance requirements for each LSE with the purchases
ancd ACP payments by each LSE and determine the additional
purchases and sales, if any, that must be divected to match
the compliance requirements to load served.

Between January and June of 2018, and in each subsequent
year, NYSERDA will make available any unsold RECs for

purchase by LSEs toward compliance requirements.

In Junea of 2018, and in each subsequent year, NYSERDA,

using data available in NYCGATS will assist DPS sStaff in
determining LSE compliance based on actual load served and

RECs purchased/ACPs paid during the previous year.

5 _
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Relatedly, NYSERDA asks lthat the Commission clarify the
requirement that L3E"s notify NYSERDA of their intention to
purchase RECs by December 1 also includes a requirement to
inform NYSERDA of the number of RECs the LSE intends to
purchase.

WYSERDA supplemented the Petition with a proposed
standardized REC sales agreement with the relevant sales,
payment schedules and other relevant and necessary terms
including methods of payment, financial security requirements,
penalties for non-compliance, and other requirements consistent
with the principles stated above incorporated into the proposed
standardized contractk. NYSERDA further requests that the
Commissicn direct each LSE to execute such agreements and
provide them to NYSERDA, Finally, NYSERDA requests that DPS
Staff be authorized, upon request by NYSERDA, to approve
modifications to the form of those agreements as may be
necessary Lo reflect changes tce the Program or othsr
contingencies over the life of the Program.

“ero-Emiszions Credii Program

NYSERDA proposes that the ZEC purchase and sale
program would operate in accordance with the following
principles:

1 NYSERDA will determine and make available Lo each LSE the
number of ZECs the LSE will be required to purchase for
compliance, assuning the maximum eligible generation from
the zero—emission facilittes. Bach LSE's requirement will
pe determined based on data provided by NYGATS regarding
the load served by the L3E during the previous 12 months.

@ A requirement that each LSE execute and provide to NYSERDA
a copy of the L3E ZEC Agreement, including the completed
Attachment.

2 A schedule of monchly payments due to NYSERDA, beginning on
2017, with =ach monthly amount calculated as

April 1 of
1/17 of the L3E compliance amount multiplied by the ZEC
price (including any adder).

—-f-
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@ A requirement that each LSE establish and identify to
NYSERDA an acceount: in khe NYGATS to which NYSERDA will
deposit ZECs purchased by the LSE.

1 NYSERDA will structure its agreemenis with the zero-
emissions c<redit facilities to provide thalt NYSERDA’s
payments to those facilities will become due on interval
dates that will allow NYSERDA to make payments using
receipts from the LSE ZEC Agreements.

3 NYSERDA will inform DPS Staff, on a monthly basis, as to
the amount of funds received as against the total amount
due for each month, and will repoxt to DES Staff on the
compliance or non-compliance of individual LSEs.

# Between April and September of 2018, and each subsequent
vear, NYSERDA, using data provided by MNYGATS regazding
actual loacd served during the previous April to March time
period and the total number of ZECs purchased by NYSERDA
associated with zerc-emissions MWh produced during the
April to March time period, reconcile the compliance
requirements for each L3E with the purchases by each LSE
and determine the additional purchases and sales that must
be directed to match the compliance requiremsnts to load
served.

NYSERDA supplemented the Petition with a proposed
standardized ZEC sales aqgreement with the relevant sales,
payment schedules and other relevant and necessary terms
including methods of payment, financial security requirements,
penalties for non-compliance, and other reguirements consistent
with the principles stated above incorporated into the proposed
standardized contract. NYSERDA further requests that the
Commission direct each LSE Lo execute such agreements and
provide them to NYSERDA. Finally, NYSERDA requests that DPS

Sraff bae authorizec, upon request by NYSERDA, to approve

medifications bo the form of those agreements as may be
necessary to reflect changes to the Program ov obher
conlingencies over the Life of Lhe Program.

4_7..
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Financial Backstop Guarantese

NYSERDA"s ability to make timely payments to REC and
ZEC generators is dependent upon receipt of REC and ZEC proceeds
in advance of the payment due date. The CES Order provided that
the distribution customers of the electric distribution
companies should serve as a financial backstop to ensure NYSERDA
has sufficient funds to make Limely payments to the generators.
NYSERDA proposes the financial backstop to apply to both REC and
ZEC programs and consist of the following principles.

" On~going approval bo use any NYSERDA cash balances in the
Clean Bnergy Fund (CEF) Lo meet ZEC program cash shortages
until such funds are restored to the CEF through ongoing
ZEC payments or the financial backstop guarantee collection
mechanism.?

# The financial backstop guarantee mechanism would be invoked
if aggregate shortfalls exceeded the amounts that could be
coverecd short term from CEF cash balances (and the CEF cash
balances would have to be restored through this mechanism).

# The financial bpackstop guarantee must be established such
that it can be called upon and implemented to timely
address cash shortfalls and allow generators te be paid
properly.

NOTICE OF PROPOSED RULE MAKING

Pursuant to the State Administrative Procedure Act
(SAPRA) $202(1), Notices of Propesed Rulemaking were published in
the State Register on September 15, 2016 {SAPA No. 15-E-03023P6
and 15-FE-03023P7}. The time for submission of comments pursuant
to bthe MNotices expired on October 31, 2016. The comments

receivecd are addressed helow.

Y NYSERDA’s petilbion notes that this source of femporary funds
may be limited based on a zcheduled decline from 2016 to 2019
and Lbs potential use as an alternative to an outside
horrowing source for bhe NY Green Bank.

_8._
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COMMENT 5

The following entities submitted comments regarding
NYSERDA’s August 25, 20146 petition: Alliance for Clean Energy
New York, Inc.; Joint Utilities;? Constellation Energy Nuclear
Group, LLC and Exelon Generation Company, LLC (Exelon
Companies); Constellation NewEnergy, Inc., Constellation Energy
Power Choice, LLC., Constellation Enerqgy Services of New York,
Inc. {(Ceonstellation); and Pace Energy and Climate Center (Pace}.
Assemblyman William A. Barclay (120%r District) also submitted
comments supporting the CES program, in particular encouraging
the Commission to not delay implementation of the ZEC portion of
Lhe program,

ACE NY provides support specifically for the portions

of NYSERDA’s Petition which focus on the mechanism by which the
distribution utility customers will provide a financial backstop
For the contracts belbween NYSERDA and the generators of RECs for
Tier 1 resources. PACE supports the financial backstop
proposal, as well, stating that it is reascnable and in the
public interest.

mxelon Companies suggest that the Commission direct
NYSERDA to modify the proposed ZEC Sales Agreement to provide an
explicit right for ZEC sellers to exercise the rights and
remedies of third-party beneficiaries to the final ZEC Sales
Agreement between NYSERDA and L3Es, such that ZEC Sellers will
have the ahility to enforce those contracts in the event that

NYSFERDA does nob. Exelon Companies argue that the modification

will benefilt ZEC sellers, and therefore the ZEC program

4 Joint Utilities incluode: Central Hudson Gas & Elecktric
Corporation; Consolidated Bdison Company oF Mew York, Inc.;
New York State Flecicic & Gas Corporation; Miagara Mohawk
Power Corporation d/h/a dHational Gricd; Oranga and Rockland

Uriliries, Inc.; =and Rochester Gas and Electric Corporation.
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generally, by ensuring the dependability of the ZEC payment
stream from MNYSERDA,

Constellation also suggested changes to the proposad
ZEC sales agreement by adding a new sub section (b) to Section

2.7 to reacd as follows:

(b) Regardless of the Actual 4EC Quantity, Buyer and
Seller agree that, on a timely basis, the ZEC Purchase
Quantity and the total purchase price paid hereunder
shall be reconciled pursuant to the CES Order,
reflecting the actual load served by Buyer during the
applicable compliance period.

Constellation argues that the additional language will enable
the efficient administration of the ZEC program including year-
end balancing reconciliation of LSE actual load.

The Joint Utilities request that the Commission
clarify that the financial backstop mechanism would apply to the
Mew York Power Authority (NYPA) and the Long Island Power
Authoribty (LIPA}. Joint Utilities also seek clarification that
any electric distribution company backstop charges are to be
collected from distribution customers, raising concerns that
requiring the electric distribubtion companies to be financial
guarantors for NYSERDA or the State of New York, could have
breoad adverse financial implications for investor-owned
ubilities. Joint Utlilities also request clarification that LSEs
will be able to bank RECs from year-to-year.S

The Joint Utilities support NYSERDA’s request to use
uncommitted funds for the 2017 REC program and suggest that
previously collected, uncommitted funds and any funds from

Alternative Compliance Payments (ACPs) should apply to any

P DPS Staff and NYSERODA have proposed details of the banking
feature in the Clean Fnevgy Standard Phase I Implementaltiocn
Flan Proposal filed on October 31, 2016 in this proceeding.
The Commission will address fhose details when it considers
Fhe Implementation Plan Proposal in the future.

=1 G-
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backstop costs before additional funds are collected. Due to
the complexity of the CES proposals, the Joint Utilities express
their concern with the collection of Funds from customers in

- excess of NYSERDA program needs. In order to minimize the
potential for over-collections the Joint Utilities suggest the
need for a formulaic Lrue-up methodology to reconcile the new
CES collections with program needs, on a meonthly basis., The
Joint Utilities support a contract structure for the backstop
similar to the existing contracts implementing the System
Benefilts Charge {SBC}). The Joint Utilities also suggest that
the compliance period for ZECs be moved to a calendar year
basis, with the compliance year for 2017 a partial year (for
the months April-December 2017), then starting in 2018 and
moving forward with a full 12-month calendar compliance period.
The Joint Utilities suggest that when pricing RECs, NYSERDA
should consider the market price of adjacent regions to avoid a
large amount of unsold RECs held by NYSERDA, thereby requiring
the full cost of these RECs to flow through a backstop charge.
Also, the Joint Utilities express concern that their customers
will be paying both the market REC price and the full REC price
for NYSERDA's commitment. '

The Joint Utilities request that the REC and ZEC
standard contracts be clarifiedto confirm in plain terms that
MYSERDA has good and marketable title to the RECs and ZECs il is
selling to the L3Es. PPurther, the Joint Utilities state that
zince monthly payments are being made by each LSE, the available
RECS and ZECs should bhe transierred inte the LSEs NYGATS

accounts on a monthly basis te provide greater visibility to

LSEs for annual comaliance. The Jeint Utilities also suggest
that the contract should also clarify that LSEs will have
collected the funds from customers [or the procurement of RECS
and ZECs before being regquired Lo remit them bo WYSERDA.

-1~



CASE 15-E-0302

The Joint Utilities note that the standard contracts
point oul the possibility NYSERDA may be unable to fulfill its
contractual obligation to provide the quantity of RECs and 2ZECs
it has agreed to sell. The Joint Utilities believe that section
of the contract (Provision 2.7) undermines the contract as a
whole. The Joint Utilities suggest a remedy whereby NYSERDA
would be granted the authority by the Commission to waive any
ACFP surcharges in the event that NYSERDA is unable to fulfill
its contractual obligalion to provide RECs.

Relating to ZECs, the Joint Utilities suggest that if
an LSE returns unneeded ZECs Lo NYSERDA, the LSE should recover
the price paid, inclusive ¢f the administrative adder. The
Joint Utilities point out that one LSE’s excess ZECs are equal
to another LSE's (or a group of LSEs’) shortage of ZECs so that
NYSERDA will recover the administrative adder for each ZEC
because all the ZECs, by program design, will be purchased. The
Joint Utilities state Lhat this would not have to apply to RECs,
since LSEs have other options for surplus RECs.

The Joint Utilities state that LSEs may have an
interest in keeping the quantity of RECs they decide to purchase
from NYSERDA private, in order to preserve competitive pricing
of RECs in the broader REC market and limit the ability of other
REC seller te target L3Es who may be short of their compliance
obligation with discriminatory pricing. Finally, the Joint
Urilities encourage additional consideration regarding other
tvpes of information about LSE acqguisition and bidding

strategies thalt should be kept confidential or private.

PEC Administrative Adder

As administrabor of the CES program, NYSERDA is

required to develop new and expanded approaches for the

-12-
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procurement, contracting and sale of RECs and ZECs to implement
the CES Order. The required activities, among other things,
include designing and building new internet-based purchase and
sale platforms capable of accommodating all contemplatec
transactions. To accomplish these tasks, NYSERDA forecasts it
will need to expend up to 56.93 million for one-time REC and ZEC
program and system development costs; which includes
approximately $1 million of non-recurring expenses to cover the
potential for engaging support to assist with REC and ZEC
program design components, In addition, NYSERDA forecasis the
naad Lo expend up to $1.42 million for program staff salaries
and benefits (including contractor support expenses) to
administer the REC program. NYSERDA has also allocated $150,000
of New York State Cost Recovery Fees to the REC program.
Recognizing that NYSERDA had limited time to fully
develop detail cost estimates hefore it was required to file its
petition, Staff engaged with NYSERDA to provide more details on
its one-time REC and ZEC program and system development costs.
NYSERDA agreed that the forecast included all possible likely
costs thalb could reasonably been projected to be incurred in the
operation of the program, Cherefore the costs were purposely
conservative in the sense that NYSERDA is seeking authorization
for the maximum amounts it might have to expend. However, over
the past few months since Lhe petition was filed, HNYSERDA was
able to refine its initial estimates and provide Staff with the
following updated projected costs that it considers to be more
in-line with actual costs to cdevelop the program. Table 1 below

summarizes the initial and revised projections:

L
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Qriginal Original Driginal Revised Revised Revised
Non-recursig 2016 2017 Total 2016 2017 Total
Design/staff
augmentation $500,000  $500,000 51,000,000 $100,000  $500,000  $600,000
Capital
1 SE/certification
portal build $750,000  $500,000 $1,250,000 $250,000  $500,000  $750,000
MYGATS upgrades $750,000  5750,000 $1,500,000 $250,000  $750,000 51,000,000
Resource-disposition
design & reperting $152,000  $314,000  $466,000 $314,000  $314,000
Resource-operational
integration $305,000 5628,000 5933,000 $628,000 $628,000
|.SE/certification
portal £153,000 £628,000 5781,000 5628,000 $628,000
MEIS upgrades 41,000,000 51,000,000 50 50
Total 52,110,000 53,820,000 55,930,000 $500,000 52,820,000 53,320,000
Tota! 52,610,000 44,320,000 $6,930,000 $600,000 53,320,000 $3,920,000

The Commission finds NYSERDA’ s revised estimate of
axpenses Lo be reasonable. The Commission hereby authorizes
WYSERDA to expend administrative costs fox REC Program salary
and overhead expenses through December 31, 2017, one-time REC

and ZEC Program non-recurring expenses, one—-time REC and ZEC

sysLen development coOsts, and 2017 REC CRE expenses by category

up te bhe amounts shown in the following table:

—?ﬁmEE—_IDFOgram salary and oﬁverhe_a_g@;(_l—a:ggses {through December 31, 2017) 51,420,000
“REC/ZEC Program non-recuiring expenses $600,000
_fﬁ@stem development costs 53,320,000
$59,000

) 35,399,000
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Since these one-time costs are proposed by NYSERDA to
be funded using uncommitted SBC, EEPS3, and RPS program funds, as
well as remaining uncommitted administrative funds from the RPS
and NYGATS to offset the administrative adder costs of the REC
Program for 2017, ratepayer collections in the short term will
not be affected by any cover-estimate. The Commission finds that
the repurposing of these previously authorized balances is an
appropriate use of existing funds rather than requiring
additiconal collections for the one-time REC and ZEC costs and
administration of the REC programs for 2017, particularly given
Lhe low initial quantity of RECs to which an adder would have
been applied. This resolution of the funding proposal results
in no need for a REC Administrative Adder in 2017, Therefore,
the Commission approves funding of the costs describe above in

the manner set forth in the following table:

Funded through repurposed SBC/EEPS/RPS funds 53,399,000
Funded through remaining RPS and NYGATS Administrative Funds 52,000,000
Total Funding Sources $5,399,000

ZRC Administrative Adder

For the ZEC program, NYSERDA estimates its
administrative costs to be approximately $6 million; 51.64
million of program staff salaries and benefits (including
contractor support expaenses) and $4.36 million of allocated CRF.
The Commission finds MYSERDA’ = estimate of expenses to be
reasonable. The Commission hereby authorizes NYSERDA to expend
administrative costs for ZEC Program salary and overhead
axpenses and CRE expenses for the period April 1, 2017 -

March 31, 2018 by caktegory up to the amounts shown in the

following table:

~15-



CASE 15-E-030Z

7EC Program Salary and overhead expenses (April 1, 2017 —March 31, 2018) 51,640,000
Estimated ZEC CRF expenses 54 360'000
Total Administrative Costs SG,OOOJOOO

However, similar to the REC program adder, we direct
VYSERDA Lo use uncommiltted SBC/EEPS/RPS funds to offset the CRF
portion of the anticipated ZEC program expenses which will
significantly reduce the #EC adder to be collected from
vatepayers in 2017. Specifically, we direct NYSERDA to utilize
uncommitted SBC/EEPS/RPS funds to cover CRF expenses allocated
to the ZEC program. In its petition, NYSERDA notes that
previously authorized programs, like the Clean Energy Fund,
included an allocation of the CRF based on the higher allocation
factor. A portion of those CRF costs will now be shifted from
those programs to the CES program. Therefore, shifting
uncommitted funds from those programs along with the shifting
costs makes sense and will halp minimize first year program
impacts. The approved ZREC adder is calculated by dividing the
§1,640,000 in ZEC Program salary and overhead expenses by the
mumber of ZECs (27,618,000} to be purchased by L3Es, and yields
a result of $.0594 per ZEC for the period April 1, 2017 through
March 31, 2018. Therefore, rhe Commission approves funding of
the costs describe above in the manner set forth in the

Following table:

Fundedthroughrepurposec!SBQ/EEPS/RPSFunds $4,360,000
Funded through ZEC Administrative Adder 51,640,000
Total Funding Sources $6,000,000
7ECs expected to he offered for sale April 1, 2017 — March 31, 2018 27,618,000
LEB:AdnﬁnBUaﬂveAdderperg§§{$L54Q000%-2161&000) 5.0594

Administrative Acdder Balances

While NYSERDL' = revised projections for administering
Fhe REC and ZEC progrants are reasonable, there is still the
potential that the REC and 250 administrative costs forecasted

16
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above may be overstated. The Commission shall, therefore,
require NYSERDA to keep a detalled account of all costs in
administering the CES program, as described further below. Any
unspent administrative funds shall be used for future ratepayer
benefit.

Standard Contracts

The Commission agrees with the Joint Utilities that if
NYSERDA is unable to provide the quantity of RECs it has agreed
to sell, an LSE will be left without fault of its own with few
options except to make Alternatbive Compliance Payments at a
price that is ten percent higher than the REC price, That
result is undesirable because it increases costs (o ratepayers
while defeating the incentive function of the ten percent
premium. The suggestion by the Joint Utilities in that instance
Fhat Alternative Compliance Payments be made at Cthe same price
that would have been paild for the unfulfilled RECs, without the
ordinary ten percent premium, is a reasonable solution and is
acdopted as a solution Lhat will substantially simplify
compliance.

The Commission also agrees that the Joint Utilities
request that the ZEC and REC Standard Contracts be clarified to
confirm in plain terms that NYSERDA has good and marketable
fitle to the RECs and 7ZECs it will be selling is a reasonable
~larification. However, Fhe Commission will not direct a
~larification suggested by the Joint Utilities, that would
permil LSEs to withhold ZEC and REC funds from NYSERDA until
after the funds have been collected From customers. The
commission expects the L3Es Lo provide funding in accordance

with payment schedules contained in the Standard Contracts and

ro plan their collections accordingly. The Commission also does
not acopt the Joint grilities suggestion that RECS and ZECs be
¢ ransFerred into an LOETS NYGATS accounks at the same [requency

—17-
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as the LSE’s monthly payments to NYSERDA. If possible, matching
REC payments with REC allocations in NYGATS would be an
administrative convenisnce for program participants. However,
over the course of the annual compliance period, generated RECs
are unlikely to accrue Lo NYSERDAs account at an even,
predictable rate that matches REC payments every month. In any
event, the solution adopted above regarding the Alternative
Compliance Payments price to be pald in cases of under-delivery
by NYSERDA will greatly veduce the need of the LSEs to track
NYSERDA deliveries on a monthly basis.

The Commission alsc adopts the suggestion by the Joint
Utilities that LSEs returning unneeded ZECs to NYSERDA shall
recover the price paid inclusive of the administrative adder.

As the Joint Utilities point out, ZECs being returned by one LSE
will, by design, be purchasesd by another LSE allowing full but
not double recovery of the administrative adder. The Commission
also clarifies that in the event LSEs obtain Commission
authorization to purchase ZECs directly from the ZEC generators,
Fhe number of ZECs eligible for purchase by NYSERDA will be
reduced in equal number to those purchased by L5Es direﬁtly.

The Commission will acdopt Constellation’s suggestion
to modify Section 2.7 of the ZEC standard Contract because it
correctly implements the CES Order in a manner that is not yet
covered. A subsection 2.7 (b) will be added such that it shall
read (new language underlinec) :

9 7. settlement and Reconciliation.

{a) In the event the Actual ZEC Quantity is less than
27,618,000 (the ZEC Capl, NYSERDA shall notify Buyer
in writing on or kefore June 1, 2018 of the adjusted

Quantity of ZEC Certificates to be Delivered and
shall refund to Buyer by checl a preoration of the
projected purchase price, less the administrative
adder.

18-
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(b)Regardless cf the Actual ZEC Quantity, Buyer and
Seller agree that, on a timely basis the zZEC Purchase
Quantity and the total purchase price paid hereunder
shall be reconciled pursuant to the CRES Ordear,
reflecting the actual load served by Buyer during the
applicable compliance period.

The Commission does not adopt the suggestion by the
Exelon Companies to provide for an explicit right for ZEC
sellers to exercise the rights and remedies of third~party
beneficiaries to the final ZEC Sales Agreement between NYSERDA
and LSEs. Creating a private right of action against the LSEs
would likely be considerad an overly burdenscme requirement by
LSks that would be difficult for the Commission to supervise.
The contracts between ZEC sellers and NYSERDA in addition to the
financial backstop mechanism are sufficient fo protect the
rights and intersst of ZEC sellers.

Regarding trade secrets and confidentiality, NYSERDA’s
proposed provision regarding trade secrets and commercial
information is sufficient Lo protect appropriate commercial
interests and correctly references the State Freedom of
Information Act. The REC and ZEC standard contract, as
modified, are attached as in the Appendix.

LSE are directed to provide NYSERDA with executed
copies of Lhe ZEC and REC agreements attached hereto as soon as
possible, bulb in ne event later than 30 days from the date of
issuance of this orcder. NYSERDA is encouraged to develop a
process or method for executing the agreements including e-
signatures and other tools or rules that streamline or otherwise

facilitate NYSERDA’s administration of the program and simplify

L3E and generator participation. 3taff is authorized to approve
changes to the standard conbrachs needed to facilitate the
program as long as so wmodified, the standard contracts continue
to comply with this arnd other CES relalbed ocrders.

19~
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Financial Backstop Mechanism

As noted in kthe CES Order, total Procurement
expenditures in any given cycle will not be known beforehand.
Although the financial risk o NYSERDA will be relatively small,
it may nevertheless require a guarantor. The electric
distribution companies are best situated to provide this service
through cost recovery From their ratepayers. The Joint
Utilities are correct that the backstop obligation is to be
collected from customers and is not intended to be a financial
obligation on the electric distribution companies or their
shareholders. further, the Commission expects that LIPA and
NYPA’ s previously announced participation in the ks program
will include this pbackstop mechanism to ensure that full and
equitable implementation of this vital statewide policy. The
timing of collections is an issue that needs further
development. In the interim, we approve the following
principles:

* On-going approval to use any NYSERDA cash balances in the
Clean Energy Fund (CEF) and balances in funds from
Alternative Compliance Payments to meet REC or ZEC program
cash shortages.

" The [inancial backstop guarantee mechanism would be invoked
if aggregate shortfalls exceeded the amounts that could be
covered short term from CEF cash balances and balances in
funds from Alternative Compliance Payments,

* The financial backztop guarantee must he established such
that it can be called upon and implemented to timely
address cash shortfalls and allow generators to be paid
properly.

The electric distribution companies are directed to
collaborate with NYSERDA, Staff and obher interested parties to
further develop the financial backstop guarantee mechanism and
NYSERDA in consulbtabion with Staff shall file a petition
proposing such a mechanism [or Lhe Commission's consideration.

)
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The mechanism must give NYSERDA sufficient flexibility to manage'
its finances including cash flow but also provide transparency
and predictability for other stakeholders including electric
distribution companies. LSE’s and ratepayers. B2n efficient
Lrue-up method should also be considered such that large under
or over collections can be avoided to the extent possible.

Reporting Requirements

In its Petition, NYSERDA states that it expects to
provide quarterly reports to DPS staff on actual expenses
incurred in the administration of the CES program. The
Commission directs that each gquarterly report contain itemized
expenses associated with administration and the development
coskts of the individual REC and ZEC platforms and systems
described in the Petition and the number of NYSERDA staff that
have been assigned to each program.

Other Issues

The Joint Utilities suggest that when pricing RECs
MYSERDA should consider market prices in adijacent regions to
avoicd a situation where NYSERDA is contractually obligated to
purchase RECs it cannot sell because LSEs have mel their
obligations by purchasing lower cost RECs from nearby states.
The price of NYSERDA’s RECs will remain as sel in the August 1,
2016 Order Adopting a Clean Energy Standard - ecqual the weighted
average cost per MWh NYSERDA paid to acquire the RECs to be
nffared, plus a reasonable Commission-approved adder to cover
rhe administrative costs and fees incurred by NYSERDA to
administer Tier 1. Allowing such a subjective interference

would have a detrimental effeck on the non-NYSERDA REC market.

In any event, NYSERDA has the ability to rollover unsold RECs to
the next compliance period. With targets increasing on an
annual basis, the demand for NYSERDA-offerec RECs will alsc
increase in future ysavs,

-] -
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The Joint Utilities also suggest that the ZEC Program
compliance period be moved to a calendar year, with April to
Pecemher 2017 functioning as a partial year. The Commission
will not adopt this proposal because the formula used to set the
8¢ price and the tranches is partially based on costs in the
April 1t to March 31°% timeframe and modifying would cause more

disrupktion to the program than benefit.

The Commission ocrders:

1. The Mew York State Energy Research and Development
Authority (NYSERDA) is authorized to expend up to $5,399,000 for
Renewable Energy Standard program (REC Program) salary and
averhead expenses through December 31, 2017, one-time REC
Program and vero-Emissions Credit Requirement Program (ZEC
Program) non-recurring expenses, one—time REC and ZEC Program
system development costs, and 2017 REC Program Cost Recovery Fee
(CRF) euxpenses by categoly Up to the amounts shown in the body
of this order. WYSERDA is further authorized Lo repurpose up To
33,399,000 of sncommitted System Benefits Charge (SBC), Energy
mfficiency Portfolic gtandard (EEPS), and/or Renewable Portfolio
standard (RPS) funds and up to 52,000,000 of uncommitied RPS and
NYGATS Administrative Funds to pay for such administrative
costs, NYSERDA shall retain any unspent administrative funds
far future ratepayer penefit.

o NYSERDA i3z aubhorized Lo expend up to $6,000,000
for ZRC Prograi galary and overhead expenses and ZEC Program
Cost Recovery Fee (CRI) expanses for the period April 1, 2017
through March 31, 2018, by category up LO Lhe amounts shown in
the body of this order. NYSERDA 1s further authorized to
repurpose up Lo 54,240,000 million of uncommitted SBC/EEPS/RPS
b pay for such administrative costs, and to recover the

remalning 51,640,000 of wuch cosks through a ZEC adder to be
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charged by NYSERDA to Leoad Serving Entities (LSEs) at a rate of
$.0594 pexr ZBC for the period April 1, 2017 through March 31,
2018.  MNYSERDA shall retain any unspent administrative funds for
future ratepayer benefitl.

3. MHNYSERDA shall file quarterly reports containing
itemized expenses associated with administration and the
development costs of the REC and ZEC platforms and systems
described in the body of this order.

4. All Electric Distribution Companies are authorized
to collect the ZEC price paid Lo NYSERDA to acquire the ZECs to
be offered, including the approved adder to cover the
administrative costs and fees incurred by NYSERDA to administer
the ZEC program, from all supply customers on a volumetric
hasis.

5. All LSEs are directed to provide NYSERDA with
executed copies of the standard contract REC and ZEC agreements
attached hereto as scon as possible, but in no svent later than
30 days from the date of issuance of this order.

6. The Electric Distribution Companies are directed to
collaborate with NYSERDA, Stafl and other interasted parties to
further develop CLhe financial backstop guarantes mechanism
described in the body of this order and NYSERDA in consultation
with Staff shall file a petition propoesing such a mechanism for
the Commission's consideration.

7. In the 3ecretary’s sole discretion, the deadlinss
st forth in this order nay be extended. Any request for an
extension must be in writing, must include a justification for
Fhe extension, and must be Filed at least one day prior to the

affected deacdline.
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8. This proceeding is continued.

By the Commission,

(SIGNED) KATHLEEN H. BURGESS
Secretary

S
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CASE 15-E-030Z APPENDIX

AGREFMENT IMOR THE SALE OF
RENEWABLY ENERGY CERTIFICATES

‘This Agreement (the "Agreement”) is made as of December 1, 2016 ("Effective Date™) by and between
the New Vork State Energy Research and Development Authority, a public benefit corporation, having a
principal business address of 17 Columbia Cirele, Albany, New York 12203 (“NYSERDA” or ’“Seller”)
and the Load Serving Entity entering this Agreement using the unique Confirmation [D number providezl
by WYSERDA (the “LSE or “Buyer”). NYSERDA and Buyer are each referred to herein as a "Party” and
are collectively referred to herein as the "Parties.”

RECITALS:

WIEREAS, by its August 1, 2016 “Order Adopting a Clean Energy Standard” ("CES Order”) in Case 15-
10307 the PSC established a Renewable Energy Standard (“RES™); and

WHEREAS, the RES requires each LSE, on behalf of its customers, to procure qualifying CES Tier 1
cligible renewable energy credits, in the form of Tier 1 eligible renewable energy certificates (“REC
Certificates”) in a defined and increasing percentage of the total annual load served by the LSE, and
establishes the RES compliance period as January | to December 31 of each year, beginning in 2017; and

WHEREAS, under the CES Order LSEs are authorized to meet their customers’ RES obligations by
purchasing CES compliance-eligible REC Certificates from NYSERDA or from other sources, by
making Alternative Compliance Payments (“ACPs”) to NYSERDA, or by any combination thereof, and
are required to inform NYSERDA, by December 1, 2016, whether they intend to purchase REC
Certificates from NYSERDA during the compliance period; and

WHEREAS, the CES Order establishes, for compliance year 2017, the REC Certificate price to be offered
by NYSERDA to Buyer as the estimated weighted average cost per MWh NYSERDA paid to acquire the
RECs, which for year 2017 is $21.16 (the “REC Certificate Price™); and

WHEREAS, Buyer is an LSE, acting on behalf of its customers; and

WHEREAS, Buyer, on behalf of its customers, has submitted to NYSERDA the Purchase of 2017 Tier 1
RECs - Acceptance of Terms and Conditions form, notifying NYSERDA of the number of REC
Certificates Buyer wishes to purchase from NYSERDA; and

WHEREAS, NYSERDA will provide to Buyer a Renewable Energy Certificate Confirmation confirming
the number of RECs it intends to Defiver to the Buyet in exchange for payments from Buyer (“REC
Certificate Quantity”); and

NOW, THEREFORE, in consideration of the foregoing and of the mutual promises hereinafter set forth,
(he Parties, intending to be legally hound, agree as follows:
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ARTICLE {: DEFINITIONS

.1 Delinitions. In addition to any other terms defined herein, the following terms shall have the
meaning ascribed to them below:

(a) “Actual REC Quantity” means the number of REC Certificates actually available for sale by
NYSERDA to LSEs for compliance year 2017,

{b) “Agreement” means this Agreement for the Sale of Renewable Energy Certificates and including
Exhibits A (Standard Terms and Conditions for All NYSERDA Agreements); B (NYSERDA Prompt
Payment Policy Statement).

{¢) "Delivery” or "Deliver” means NYSERDA's electronic delivery of REC Certificates via the
NYGATS to the Buyer’s account within the NYGATS, in accordance with the NYGATS Operating
Ruiles, or such other form or matter of crediting REC Certificates to an LSE account as may be approved
or directed by the PSC.

(d) “Energy Services Company or ESCO” means any eligible competitive energy services company
(ESCO) operating in New York State pursuant to the Uniform Business Practices approved by the PSC.

(e} “Load Serving Entity” or “LSE” means any entity or individual that sells retail commodity
clectricity supply to an end use customer located in New York State, including any ESCO, each electric
distribution company regulated by the PSC serving in their roles as electric commodity supplier of last
resort, jurisdictional municipal utilities, community choice aggregators not otherwise served by an ESCO
customers purchasing power directly from NYISO, and Long Island Power Authority (“LIPA”) and New
York Power Authority (“NYPA”) to the extent LIPA and NYPA have voluntarily agreed to act as LSEs.

1

() “NYGATS” means the New York Generation Attribute Tracking System, the tracking system that
records electricity generation aitribute information within New York State, and processes generation
attribute information from energy imported and consumed within New York State, as a basis for creating

tradable generation attribute certificates, including REC Certificates.

(£) “NYGATS Operating Rules” means the rules governing the operation of the NYGATS by
NYSERDA and its designated NYGATS Administrator, and the participation in and use of the NYGATS
by users. The Operating Rules describe how the system is operated and delineate the roles, requirements
and responsibilities of all parties.®

(hy “New York State Public Service Commission or PSC” means the commission duly authorized to
operate in New York State pursuant to Articles [ and 2 of the Public Service Law.

(1) “NYISQ" means the New York independent System Operator.

L hups vy vserdagny.pos/A T Mioermy Programs/NY QA TS/Registration-Documents
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() "REC Certificate” means ceriain CES Tier-1 eligible NYGATS Certificates evidencing RECs
derived from the energy production of Megawatt-hours by RES-eligible electric generation sources. Bach
REC, as reflected in a REC Certificate, represents the energy production of one (1) Megawatt-hour.,

ARTICLE 2: PURCHASBY AND SALE OF RENEWABLE ENERGY CERTIFICATES

2.1 Purchase. Subject to the terms and conditions of this Agreement, NYSERDA agrees to sell and
Deliver to Buyer, and Buyer agrees to purchase and accept from NYSERDA, REC Certificates in a
quantity equal to the REC Certificate Quantity, The purchase price for cach REC Certificate shall be the
REC Cerlificate Price; the total projected purchase price is equal to the REC Certificate Price multiplied
by the REC Certificate Quantity (“T'otal Projected Purchase Price”). The amount of REC Certificates
uftimately acquired by the LSIE from NYSERDA shall be determined in accordance with the
reconciliation procedure set forth in Section 2.7, below.

2.2 Deliver/Delivery. Subject to Section 2.7, Seller shall, on a quarterly basis, Deliver to Buyer via
NYGATS REC Certificates, in a quantity equal to the proportionate share of the RECs actually owned by
NYSERDA at the conelusion of such quarter that equals the proportion of the LSE’s REC Certificate
Quantity to the aggregate number of REC Certificate Quantities confirmed by NYSERDA to all LSEs.
Upon notification of Delivery by Selier, Buyer shall be obligated to accept Delivery in NYGATS within
10 days. NYSERDA shall transfer full and clear litle to the REC Certificates to Buyer free and clear of
any lien or other encumbrance at the time of Delivery., Notwithstanding the foregoing, this Agreement
and the CES Order restrict Buyer from reseliing REC Certificates. To the extent Buyer determines later
that the number of REC Certificates purchased by Buyer from NYSERDA exceeds the Buyer’s REC
compliance requirement, Buyer can offer to resell such excess REC Certificates to NYSERDA at the cost
paid to NYSERDA, inclusive ol'any administrative adder.

2.3 Payment. Payment by Buyer shall be due to NYSERDA in uniform monthly amounts, beginning in
January of 2017, equaling in the aggregate the Total Projected Purchase Price set calculated in Section
2.1, above, in accordance with the payment schedule to be provided to Buyer by NYSERDA. NYSERDA
will not Deliver REC Certificates prior to receipt of payment. Any and all payments due to NYSERDA
shall be made by check or by wire/ACH payment as follows:

By Check:

NYSERDA

Attn: Finance

17 Columbia Circle
Albany, New York 12203

By Wire/ACH:
Banl: Zank of America
Account No.: H01-0316543
ADBA: 021000322 if by ACH; 026009593 if by wire
Aceount Name: NYSERDA Mac30
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‘*i\/ he.n making payment, Buyer shalf include the Customer ID provided on the Renewable Energy
Certificate Confirmation that NYSERDA will send by e-mail in early December.

2.4 Interest. All overdue payments hereunder shall bear interest from (and including) the due date to
(but excluding) the date of payment at a rate equal to two percent (2%) over the per annum rate of interest
from time to time published in the Wall Street Journal under "Money Rates" as the prime lending rate
provided that in no event shall the applicable interest rate ever exceed the maximum rate permitted by’
applicable law. NYSERDA shall not refund interest in the event that LSE resells unused REC Certificates
10 NYSERDA.

55 Taxes/Tess, NYSERDA shall pay any taxes or other fees, if any, imposed on the creation, or
ownership of the REC Certificates up to the date of Delivery. Buyer will pay any taxes or other fees, if
any, imposed on the receipt or ownership of the REC Certificates after on and after the date of Delivery.

96 Term. This Agreement shall be offective on and as of December 1, 2016 and shall terminate upon
satisfaction by Buyer and Seller of their respective obligations, unless terminated earlier pursuant to
Article 5 of this Agreement or extended by mutual agreement of the Parties or at the direction of the PSC.
Termination shall not affect provisions hereof that expressly survive termination.

27 Settlement and Reconciliation. On or hefore June 1, 2018, NYSERDA will reconcile the Actual
REC Quantity with the aggregate amount of REC Certificate Quantities contained in Agreements for the
Gale of Renewable Energy Certificates with the LSEs, and with the LSE’s actual compliance obligation
for the 2017 Compliance Year. if the Actual REC Quantity is insufficient to satisfy the REC Certificate
Cuantity contained herein, NYSERDA shali notify Buyer in writing on or before June 1, 201 8 of the
adjusted Quantity of REC Certificates Delivered and shall refund to Buyer by check a proration of the
projected purchase price. If the Actual REC Quantity exceeds the aggregate amount of REC Certificate
Quantities contained in Agreements for the Sale of Renewable Energy Certificates with the LSEs.
NYSERDA may make additional REC Certificates available for purchase.

ARTICLE 3: REPRESENTATIONS AND WARRANTIES

11 NYSERDA representations and warraniies. NYSERDA hereby represents and warrants to Buyer as
follows:

(n) NYSERDA has and, at all times during the Term will have, all necessary power and authority to

exeeute, deliver and perform its obligations hereunder.

(h) The execution, Delivery and performance of this Agreement by NYSERDA has been duly
authorized by all necessary action and does not violate any of the terms or conditions of NYSERDA
governing documents, or any contracl to which it is a party, or any law, rule, regulation, order, judgment
or other legal or regulatoty determination applicable to NYSERDA. This Agreement constitutes the
salid and binding obligation of NYSE RDA enforceable against it in accordance with its terms, subject to
he effects of bankruptey, insolvency. reorganization, moratorium and similar laws affecting enforcement
ol creditors’ rights and remedies generally and to general principles of equity.
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(c) . ’1"?1@1‘6‘%5 no pending or (to NYSERDA's knowledge) threatened litigation, arbitration or
administrative proceeding that materially adversely affects NYSERDA's ability to perform its obligations
under this Agreement.

() The REC Certificates delivered to Buyer hereunder shall be of good title and eligible for compliance
under the RES.

(¢c) [EXCEPT AS EXPRESSLY SET FORTH IN THIS AGREEMENT, NYSERDA EXPRESSLY
DISCLAIMS ANY OTHER REPRESENTATIONS OR WARRANTIES, WHETHER WRITTEN OR
ORAL, AND WHETHER EXPRESS OR IMPLIED INCLUDING, WITHOUT LIMITATION, ANY
REPRESENTATION OR WARRANTY WITH RESPECT TO CONFORMITY TO MODELS OR
SAMPLES, MERCHANTABILITY, OR FITNESS FOR ANY PARTICULAR PURPOSE.

3.2 Buver representations and warranties. Buyer hereby represents and warrants to NYSERDA as
follows:

(s) DBuyer is duly organized, validly existing and in good standing under its laws of incorporation and
has the requisite power and authority to own, lease and operate its properties and to carry on its business
as being conducted on the date hereof, Buyer has, and at all times during the Term will have, all
necessary power and authority to execute, deliver and perform its obligations hereunder.

(b) The execution, delivery and performance of this Agreement by Buyet has been duly authorized by
all necessary action and does not violate any of the terms ot conditions of Buyet's governing documents,
ov any contract to which it is a party, or any law, rule, regulation, order, judgment or other legal or
regulatory determination applicable to Buyer. This Agreement constitutes the valid and binding obligation
of the LSE enforceable against it in accordance with its terms, subject to the effects of bankruptcy,
insolvency, reorganization, moratorium and similar laws affecting enforcement of creditors’ rights and
remedies generally and to general principles of equity.

(¢) There is no pending or (to Buyer's knowledge) threatened litigation or administrative proceeding
that materially adversely affects Buyei's ability to perform its obligations under this Agreement.

(d) Buyer has, and at all times during the Term, will have the financial capability to perform its
obligations hereunder.

(e) Buyer is an Account Holder as defined in the NYGATS Operating Rules.
ARTICLE 4: BVENTS OF DEFAULT

A1 Fvents of Default. For purposes of and during the Term, each of the following shall constitute an
ovent of default (“Event of Defauli”) by a Party:

(n) il'a Party malerially breaches any or all ol its obligations as described in this Agreement and such
hreach is not cured within five (3) Business Days of written notice of such breach from the other Party;
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(b) il'any representation or warranty mace by a Party in Article 3 of this Agreement proves to have been

misleading or false in any material respect when made; and/or

{c) ifaParty:

(0 makes an assignment or any general arrangement for the benefit of its creditors,

{i1) files a petition or otherwise cormmences, authorizes or acquiesces in the commencement of a
proceeding or cause under any bankruptey or similar law for the protection of creditors, or has
such a petition filed against it

(i) otherwise becomes bankrupt or insolvent {(however evidenced), or

(iv)  becomes unable to pay its debis as they fall due.

ARTICLT 5: REMIDIES UPON DEFAULT

5.1 Remedies. Upon an Event of Default, the non-defaulting Party may (a) terminate this Agreement

upon written notice to the defaulting Party, (b) withhold any payments due in respect of this Agreement,

(¢} set off any payments due against any other credits or payments under other agreements between the
Parties, and/or (d) withhold any REC Certificate Delivery.

LA

2 Hxclusive Remedy. The remedies set forth in this article 5 shall be the sole and exclusive remedies
ol the respective parties in the event of a default, and a party's liability shall be limited as set forth in this
section. All other remedies or damages at law are hereby waived.

3.5 Limitation of Ligbility. In the event of a default, the defaulting party’s lability shall be limited as
set forth herein. In no event shall any other liability be incurred by either Party for any obligations that
arise under this agreement, including (but not Himited to) liability for consequential, incidental, punitive,
exemplary, or indirect damages in tort, contract, or otherwise.

ARTICLE 6: NOTICES
H.1 Notices.

{a) All notices, requesis, consents, approvals and other communications which may or are required to
be given by either party to the other under this Agreement shall be in writing and shall be
transmitted either:

(1) via United States express mail, return receipt requested;

(2) by personal delivery;

(3) by expedited delivery service; or

(4) by e-mail, return receipt tequested (provided a copy is also sent by expedited delivery
service).
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Such notices shall be addressed as follows, or to such different addresses as the parties may from
thme-to-time designate as set forth in paragraph (c) below:

To Buyer: Company
Altn

Mame

Address Line 1

Address Line 2

Cily, State Zip code

Email Address:

To NYSERDA: NYSERDA
Attn:  Office of the General Counsel
7 Columbia Circle
Albany, New York 12203-6399
Fmail address: petekeane@nyserda.ny.zov

NYSERDA

Attn: Doreen Harris

17 Columbia Circle

Albany, New York 12203-6399

Frmail address: doreen.harrist@nyserda.ny.soy

(b) Any such notice shall be deemed to have been given either at the time of personal delivery or, in
the case of expedited delivery service or certified or registered United States [or Canadian] mail,
as of the date of first attempted delivery at the address and in the manner provided herein, or in the
case of tacsimile transmission or email, upon receipt of an email acknowledgement of receipt.

{¢) The parties may, from time to time, specify any new or different address in the United States [or
Canada] as their address for purpose of receiving notice under this Agreement by giving fifteen
(15} days written notice to the other party sent in accordance herewith. The parties agree to
mutually designate individuals as their respective representatives for the purposes of receiving
notices under this Agreement. Additional individuals may be designated in writing by the parties
for purposes of implementation and administration/billing, resolving issues and problems and/or
for dispute resolution.

42 The addresses for notice and payment specified in Sections 6.1 may be changed from time to time
by written notice by either Party to the other Party without amendment of this Agreement.

ARTICLE 7: MISCELLANEOUS
71 Force Majeure. Neither party hereto shall be liable for any failure or delay in the performance of its

raspective obligations hereunder il'and fo the extent that such delay or failure is due to a cause or
circumstance beyond the reasonabic control of such party, including, without limitation, acts of God or
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the public enemy, expropriation or confiscation of land or facilities, compliance with any law, order or
vequest of any Federal, State, municipal or local governmental authority, acts of war, rebel!io;x or sabotage
or damage resulting therefrom, fires, floods, storms, explosions, accidents, riots, or strikes. In the event
that such failure or delay occurs, the claiming Paity shall notify the other Party of the occurrence thereof
as soon as possible, shall use reasonable efforts to resume performance as soon as possible, and shall
regularly consult with the other Party during the pendency of the force majeure event. In the event that
the force majeure event lasts more than forty-five (45) days, NYSERDA may terminate this Agreement
with no further obligation or liability to Buyer other than to Deliver any REC Certificates for which Buyer
has made payment prior to termination that have not been Delivered to Buyer as of the termination date,
7.2 Severability. If any provision of this Agreement shall be declared by any court of competent
Jurisdiction to be illegal, void or unenforceable, all other provisions of this Agreement shall not be
affected and shall remain in full force and effect. If any provision of this Agreement is so broad as to be
unenforceable, that provision shall be interpreted to be only so broadly as will enable it to be enforced.

/3 Waiver. No delay or omission by a Party in the exercise of any right under this Agreement shall be
taken, construed or considered as a waiver or relinquishment thereof, and any such right may be exercised
from time to time and as often as may be deemed expedient. If any of the terms and conditions hereof are
breached and thereafter waived by a Party, such waiver shall be limited to the particular breach so waived

and is not deemed fo waive any other breach hereunder.

1.4 Forward Contract. Fach Party represenis and warrants to the other that it is a “forward contract

merchant” within the meaning of the United States Bankruptey Code, that this Agreement is a “forward
coniract” within the meaning of the United States Bankruptey Code, and that the remedies identified in

this Agreement shall be “contractual rights” as provided for in 11 U.S.C. § 556 as that provision may be
amended from time to time.

7.5 Assignment. Except as specifically provided otherwise in this Section 7.5, the assignment,
franster, conveyance, subcontracting or other disposal of this Agreement or any of the Buyer’s rights,
obligations, interests or responsibilities hereunder, in whole or in part, without the express consent in
writing of NYSERDA shall be void and of no effect as to NYSERDA. Such consent shall not be
unreasonably withheld.

Fither Party may, upon written notice, assign its rights and obligations hereunder, or transfer such rights
and obligations by operation of law, to any entity with which or into which such Party shall merge or
consolidate or to which such Party shall transfer all or substantially all of its assets, provided that such
other entity agrees to be bound by the terms hereof and provided further, that such other entity’s
creditworthiness is comparable to or ligher than that of such Party at the time this Agreement was
executed and such Party is not relieved ol any obligation or liability hereunder as a result of such
assignment.

7.6 EBatire Agreement; Amendmeni. This Agreement embodies the entire agreement and
understanding between NYSERDA and the Buyer and supersedes all prior agreements and
understandings relating to the subject matter hereot. Except as otherwise expressly provided for herein,
this Agreement may be amended, modified, changed, waived, discharged or terminated only by an
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instrument in writing, signed by the party against which enforcement of such amendment, modification
. - 0 N . . + . . . *
change, waiver, discharge or termination is sought. ’

7.7 Ail Lesal Provisions Deemed Included. It is the intent and understanding of the Seller and
NYSERDA that each and every provision of taw required by the laws of the State of New York to be
contained in this Agreement shall be contained herein, and if, through mistake, oversight or otherwise
any such provision is not contained herein, or is not contained herein in correct form, this Agreement ’
shall, upon the application of either NYSERDA or the Seller, promptly be amended so as to comply
strict‘ly with the laws of the State of New York with respect to the inclusion in this Agreement of all such
provisions,

R Governing Law/Venue. This Agreement shall be governed by, and construed in accordance with
the laws of the State of New York applicable to contracts executed and to be performed in New York
State without regard to its conflicts of laws principles. The parties irrevocably acknowledge and accept
that all actions arising under or relating to this Agreement, and the transactions contemplated hereby and
thereby shali be brought exclusively in a United States District Court or New York State Court located in
Albany, New York having subject matter jurisdiction over such matters, and each of the Parties hereby
consents to and accepts such personal jurisdiction of, and waives any objection as to the laying of venue
in, such courts for purposes of such action.

7.9  Headings. The Article and Section titles in this Agreement are only for purposes of convenience
and do not form a part of this Agreement and will not be taken to qualify, explain or affect any provision
thereof.

710  No Third Party Beneficiaries. Nothing herein is intended to or should be construed to create any
rights of any kind whatsoever in third persons not parties to this Agreement.

711 Treedom of Information Law. Seller acknowledges that NYSERDA is subject to and must comply
with the requirements of New York’s Freedom of nformation Law (“FOIL;” see Public Officers’ Law
Article 6; 21 NYCRR Part 501).

712 Claim of Confidentiality. Information of any tangible form including any document that Buyer
wishes to be protected from disclosure to third parties, including this Agreement must be marked
“Confidential” or “Proprietary” at the time such information is provided to NYSERDA. Notwithstanding
the foregoing, NYSERDA, in accordance with the provisions of the CES Order, shall be permitted to
report to the Mew York State Department of Public Service, as to the amounts received from LSE for
RIC purchases and ACPs as against ihe total due each month and on the LSE’s compliance or non-
compliance, generally, with the terms of this Agreement.

713 Trade Secrets/ Commerciaf Inlormation. The FOIL Law (Public Officers Law § 87(d)(2))
provides an exception to disclosure for records or portions thereof that “are trade secrets or are submitted
1o an agency by a commetcial enterprise or derived from information obtained [rom a commercial
cnierprise and which if disclosed would cause substantial injury to the competitive position of the subject
snterprise.” [FNYSERDA receives a request [tom a third party for information ot a document received
fom Seller and which has been marked “Conlidential™ or “Proprietary,” NYSERDA will process such
request under the procedures provided by MYSERDA’s FOIL regulations (21 NYCRR Part 501).
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ACREEMENT FOR THE SALE OF
FERO-EMISSIONS ENERGY CERTIFICATES

This Agreement (the “Agreement”) is made as of , 20 (“Effective Date”) by and
netween the New York State Energy Research and Development Authority, a public benefit corporation
having a principal business address of 17 Columbia Circle, Albany, New York 12203 (“NYSERDA” or,
“Qalter™), and the Load Serving Entity entering this Agreement using the unique Confirmation 1D number
provided by NYSERDA (the “LSE” or “Buyer”). NYSERDA and Buyer are each referred to herein as a
“Party” and are collectively referred to herein as the “Parties.”

RECITALS:

WHEREAS, by its August 1, 2016 “Order Adopting a Clean Energy Standard” (“CES Order”) in Case
15-K-0302 the PSC established a Zero-Emissions Credit Requirement Program (“ZECR™); and

WHEREAS, the ZECR directs NYSERDA to offer long-term contracts for the purchase of zero-emissions
credits, in the form of ZEC Certificates (“ZEC s7) from the FitzPatrick, Ginna and Nine Mile Point
penerating facilities in accordance with the price, contract period and other terms specified in the CES
Order; and

WHEREAS, NYSERDA has entered contracis for the purchase of ZECs from the FitzPatrick, Ginna and
Mine Mile Point generating facilities; and

WHEREAS, the CES Order astablished a cap of 27,618,000 7FCs to be purchased from the F itzPatrick,
Ginna and Nine Mile Point gencrating facilities, on an annual basis, by NYSERDA; and

WHEREAS, the ZECR requires each LSE that serves end-use customers in New York to procure from
NYSERDA, on behalf of its customers, beginning April 1, 2017, qualifying ZECs in an amount equal to
the percentage of ZECs purchased by NY SERDA in a year that represents the portion of the electric
energy load served by each LSE in relation to the total electric energy load served by all such LSEs; and

WHEREAS, the Order establishes the ZECR compliance period as April | to March 31 of each year,
beginning in 2017, and divides the ZECR purchase obligation into six two-year tranches, the last ending on
March 31, 2029; and

WHERFEAS. the CES Order establishes, for Tranche 1 the ZEC price, including the amount approved by
the Commission as an administrative adder, as § per ZEC (the «7EC Price™); and

WHEREAS, Buyer is an LSE, acting on behalf of its customers; and
WHEREAS, NYSERDA has informed the Buyer as to the pumber of ZECs the Buyer shall purchase in

order to Fulfill its compliance requirement [or the compliance period beginning April 1, 2017 (the “ZEC
Cuantity”); and

{0
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WHEREAS, Buyer wishes to fulfill its obligation to purchase ZECs from NYSERDA, under the terms and
conditions of this Agreement; and

NOW, THEREFORE, in congideration of the foregoing and of the mutual promises hereinafter set forth,
the Parties, intending to be legally bound, agree as follows:

ARTICLE 1: DEFINITIONS

.1 Definitions. In addition to any other terms defined herein, the following terms shall have the
meaning ascribed to them below:

() “Actual ZEC Quantity” means the number of ZECs actually purchased by NYSERDA for
compliance year 2017,

{(b) “Delivery” or “Deliver” means NYSERDA's electronic delivery of ZEC Certificates via the
NYGATS to the Buyer’s account within the NYGATS, in accordance with the NYGATS
Operating Rules, or such other form or matter of erediting REC Certificates to an LSE account as
may be approved or directed by the PSC.

(c) "Encrgy Services Company” or “ESCO” means any eligible competitive energy services company
operating in New York State pursuant o the Uniform Business Practices approved by the PSC,

(d) “Load Serving Entity” or “LSE” means any entity or individual that sells retail commodity
electricity supply to an end-use customer located in New York State, including any ESCO and
each electric distribution company regulated by the PSC, serving in their roles as electric
commodity supplier of last resort, jurisdictional municipal utilities, community choice aggregators
not otherwise served by an ESCO, customers purchasing power directly from NYISO, and Long
Island Power Authority (“LIPA”) and the New York Power Authority (“NYPA™) to the extent
LIPA and NYPA have voluntartly agreed to act as LSEs.

(e) "NYGATS” means the New York Generation Attribute Tracking System, the tracking system that
records electricity generation attribute information within New York State, and processes
generation attribute information from energy imported and consumed within New York State, as a
basis for creating tradable generation attribute certificates, including ZEC Certificates.

(D “NYGATS Operating Rules” means the rules governing the operation of the NYGATS by

 NYSERDA and its designated NYGATS Administrator, and the participation in and use of the
NYGATS by users. The Operating Rules describe how the system is operated and delineate the
roles, requirements and responsibilities of all parties.”

(2) “NYISO” means the New York Independent System Operator.

- hitpsAwawse nyserdaany,oov/ AL Provrams/ Programy/NY GATS/Registration-Dogcuments
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(h) “New York State Public Service Commission” or “PSC” means the commission duly authorized to
operate in New York State pursuant to Articles 1 and 2 of the Public Service Law.

(i) “ZEC Cap” means 27,618,000, the maximum number of ZECs that NYSERDA is obligated to
purchase for the year 2017 compliance period.

(j) “ZEC Certificate” means certain NYGATS certificates evidencing ZECs derived from the energy
production of megawatt hours by ZECR-¢ligible electric generation sources. Each ZEC, as
reflected in a ZEC Certificate, represents the energy production of one (1) megawatt-hour.

ARTICLE 2: PURCHASE AND SALE OF ZECS

2.1 Purchase. Subject to the terms and conditions of this Agreement, NYSERDA agrees to sell and
Deliver to Buyer, and Buyer agrees to purchase and accept from NYSERDA, ZECs in a quantity equal to
the ZEC Quantity. The total projected purchase price due to NYSERDA shall equal the ZEC Price
multiplied by the ZEC Quantity (“Total Projected Purchase Price™). The amount of ZEC Certificates
ultimately acquired by the LSE from NYSERDA shall be determined in accordance with the
reconciliation procedure set forth in Section 2.7 below.

2.2 Deliver/Delivery. Subject to Section 2.7, Seller will Deliver, on a quarterly basis via NYGATS, the
ZEC Certificates, in a proportionate share of the RECs actually owned by NYSERDA at the conclusion of
such quarter, the proportion being equal to the ZEC Cap divided by the LSE’s ZEC Quantity. Upon
notilication of Delivery by Seller, Buyer shall be obligated to accept Delivery within 10 days.

NYSERDA shall transfer full title to the ZEC Certificates to Buyer free and clear of any lien or other
encumbrance at the time of Delivery. Notwithstanding the foregoing, this Agreement and the CES Order
restrict Buyer from reselting ZEC Certificates.

2.3 Payment. Payments by Buyer shall be due to NYSERDA in uniform monthly amounts equaling in
the aggregate the Total Projected Purchase Price as set forth in Section 2.1, above, in accordance with the
payment schedule to be provided to Buyer by NYSERDA. NYSERDA will not Deliver ZEC Certificates
prior to receipt of payment. Any and all payments due to NYSERDA shall be made by check or by
wire/ACH payment as follows:

By Check:
NYSERDA
Attn: Finance
i 7 Columbia Circle
Albany, New Yorle 12203
By Wire/ACH:
Banlc: Sanl of America
Account No.: G01-0316543
ABA: 021000322 if by ACH; 026009593 i by wire
Account Name: MYSTERDA Mac30
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When making payment, Buyer shall include the Customer ID i i
nt, v provided on the ZEC Confirme
that NYSERDA previously sent to Buyer by e-mail. prirmation

24 Interest. All overdue payments hereunder shall bear interest from (and including) the due date to
(out excluding) the date of payment at a rate equal to two percent (2%) over the per annum rate of interest
from time to time published in the Wall Street Journal under “Money Rates” as the prime lending rate
provided that in no event shall the applicable interest rate ever exceed the maximum rate permitted by,

applicable law.

15 Taxes/Fees. NYSERDA shall pay any taxes or other fees, if any, imposed on the creation, or
ownership of the ZEC Certificates up to the date of Delivery. Buyer will pay any taxes or other fees, if
any, imposed on the receipt or ownership of the ZEC Certificates on and after the date of Delivery.

2.6 Term. This Agreement shall be effective on and as of December 1, 2016 and shall terminate upon
satisfaction by Buyer and Seller of their respective obligations pursuant, unless terminated earlier
pursuant to Article 5 of this Agreement or extended by mutual agreement of the Parties or at the direction
of the PSC. Termination shall not alfect provisions hereof that expressly survive termination.

2.7, Settlement and Reconciliation. In the event the Actual ZEC Quantity is less than 27,618,000
(the ZEC Cap), NYSERDA shall notify Buyer in writing on or before June 1, 2018 of the Actual ZEC
Quantity to be Delivered. NYSERDA shall calculate the LSE’s actual compliance obligation for the
2017 Compliance Year, and should the amount paid by the LSE exceed the amount necessary to fulfill the
LSE’s actual compliance obligation for the compliance period beginning April 1, 2017, NYSERDA shall
refund to Buyer by check a proration of the projected purchase price, less the administrative adder.

ARTICLE 3: REPRISENTATIONS AND WARRANTIES

3.1 NYSERDA representations and warranties. NYSERDA hereby represents and warrants to Buyer
as follows:

(1) NYSFERDA has and, at ali times during the Term will have, all necessary power and authority to
execute, deliver and perform its obligations hereunder.

() The execution, Delivery and performance of this Agreement by NYSERDA has been duly
authorized by all necessary action and does not vielate any of the terms or conditions of NYSERDA
governing documents, or any eontract to which it is a party, or any law, rule, regulation, order, judgment
or other legal or regulatory determination applicable to NYSERDA. This Agreement constitutes the
valid and binding obligation of NYSERDA enforceable against it in accordance with its terms, subject to
the effects of bankruptey, insolvency, reorganization, moratorium and similar laws affecting enforcement
ol creditors’ rights and remedies gencrally and to general principles of equity.

() There is no pending or {to NYSERDA’s knowledge) threatened litigation, arbitration or
administrative proceeding that materially adversely affects NYSERDA’s ability to perform its obligations
under this Agreement.
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{:di) The ZEC Certificates delivered to Buyer hereunder shall be eligible for compliance under the

(¢) EXCEPT AS EXPRESSLY SET FORTH IN THIS AGREEMENT, NYSERDA EXPRESSLY
DISCLAIMS ANY OTHER REPRESENTATIONS OR WARRANTIES, WHETHER WRITTEN OR
ORAL, AND WHETHER EXPRESS OR IMPLIED INCLUDING, WITHOUT LIMITATION. ANY
REPRESENTATION OR WARRANTY WITH RESPECT TO CONFORMITY TO MODELS OR
SAMPLES, MERCHANTABILITY, OR FITNESS FOR ANY PARTICULAR PURPOSE,

3.2 Buyer representations and warranties. Buyer hereby represents and warrants to NYSERDA as
follows:

(a) Buyer is duly organized, validly existing and in good standing and has the requisite power and
authority to own, lease and operate its properties and to carry on its business as being conducted on the
Effective Date. Buyer has, and at all times during the Term will have, all necessary power and authority
to execute, deliver and perform its obligations hereunder,

(b) The execution, delivery and performance of this Agreement by Buyer has been duly authorized by
all necessary action and does not violaie any ot the terms or conditions of Buyer’s governing documents,
or any contract to which it is a party, or any law, rule, regulation, order, judgment or other legal or
regulatory determination applicable to Buyer. This Agreement constitutes the valid and binding
obligation of the LSE enforceable against it in accordance with its terms, subject to the effects of
bankruptey, insolvency, reorganization, moratorium and similar laws affecting enforcement of creditors’
rights and remedies generally and to general principles of equity.

{¢) There is no pending or (to Buyei's knowledge) threatened litigation or administrative proceeding
that materially adversely affects Buyei’s ability to perform its obligations under this Agreement.

(d) Buyer has, and at all times during the Term, will have the financial capability to perform its
obligations hereunder.

(¢) Buyer is an Account Holder as defined in the NYGATS Operating Rules.

ARTICLE 4: EVENTS OF DEFAULT

4.1 Fveuts of Default. For purposes of and during the Term, each of the following shall constitute an
event of default (“Event of Default™) by a Party:

() il a Party materially breaches any or all of its obligations as described in this Agreement and such
hreach is not cured within five (3) Business Days of written notice of such breach from the other Party;

(bt if any representation or warranty made by a Party in Article 3 of this Agreement proves to have been
misleading or false in any material respect when made; and/or

(o) it Party:
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(V) makes an assignment or any general arrangement for the benefit of its creditors;

(vi)  files a petition or otherwise commences, authorizes or acquiesces in the commencement of a
proceeding or cause under any bankruptcy or similar law for the protection of creditors, or has
such a petition filed against it;

(vil)  otherwise becomes bankrupt or insolvent (however evidenced); or

(viii) becomes unable to pay its debts as they fall due.

ARTICLE 5: REMEDIES UPON DEFAULT

5.1 Remedies. Upon an Event of Default, the non-defaulting Party may (a) terminate this Agreement
upon written notice to the defaulting Party, (b) withhold any payments due in respect of this Agreement,
(c) set off any payments due against any other credits or payments under other agreements between the
Parties, and/or (d) withhold any ZEC Certificate Delivery.

59 Exclusive Remedy. The remedics set forth in this article 5 shall be the sole and exclusive remedies
of the respective parties in the event of a default, and a party's liability shall be limited as set forth in this
section. All other remedies or damages at law are hereby waived.

5% Limitation of Liability. In the event of a default, the defaulting party's liability shall be limited as
sef forth herein. In no event shall any other liability be incurred by either Party for any obligations that
arise under this agreement, including (but not limited to) liability for consequential, incidental, punitive,
exemplary, or indirect damages in tort, contract, or otherwise.

ARTICLE 6: NOTICES
6.1 Natices.

(d) All notices, requests, consents, approvals and other communications which may or are
required to be given by either party to the other under this Agreement shall be in writing
and shall be transmitted either:

(5) via certified or vegistered United States mail, return receipt requested;
(6) by personal delivery;

(7) by expedited delivery service; ov

(8) by e-mail, return receipt requested.

Such notices shall be addressed as follows, or to such different addresses as the parties may
from Hime-to-time designate as set forth in paragraph (c) below:
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To Buyer: Al address, electronic mail addresses confirmed through prior
comnunicalions
To NYSERDA: NYSERDA

Agtn:  Office of the General Counsel

17 Columhia Cirele

Albany, New York 12203-6399

Tmail address: pete.keane@nyserda.nv.gov

With a copy to: NYSERDA
Abtn; Doreen Harris
17 Columbia Circle
Adbany, New York 12203-6399
mail address: doreen.harris@nyserda.ny.gov

(&) Any such notice shall be deemed to have been given either at the time of personal delivery or,
in the case of expedited delivery service or certified or registered United States [or Canadian]
mail, as of the date of first aitempted delivery at the address and in the manner provided
herein, or in the case of facsimile transmission or email, upon receipt of an email
acknowledgement of receipt.

() The parties may, from time Lo time, specily any new or different address in the United States
[or Canada] as their address for purpose of receiving notice under this Agreement by giving
fifteen (15) days written notice to the other party sent in accordance herewith. The parties
agree to mutually designate individuals as their respective representatives for the purposes
of receiving notices under this Agreement. Additional individuals may be designated in
writing by the parties for purposes of implementation and administration/billing, resolving
issues and problems and/or for dispute resolution.

69 The addresses For notice and payment specified in Sections 6.1 may be changed from time to time
by written notice by either Party to the other Party without amendment of this Agreement.

ARTICLE 7: MISCELLANEOUS

7.1 Force Majeure. Neither party hereto shall be liable for any failure or delay in the performance of its
respective obligations hereunder if and to the extent that such delay or failure is due to a cause or
circumslance beyond the reasonable control of such party, including, without limitation, acts of God or
the public enemy, expropriation or confiscation of fand or facilities, compliance with any law, order or
request of any Federal, State, municipal or local governmental authority, acts of war, rebellion or sabotage
or damage resuiting therefrom, lires, floods, storms, explosions, accidents, riots, or strikes. In the event
that such Tailure or delay occurs, the claiming Party shall notify the other Party of the occurrence thereof
as soon as possible, shall use reasonable efforts to resume performance as soon as possible, and shall
repularly consult with the other Party curing the pendency of the force majeure event. In the event that
the force majeure event lasts more than forty-five (45) days, NYSERDA may terminate this Agreement
with ne further obligation or Hability to Buyer other than to Deliver any ZEC Certificates for which Buyer
hias made payment prior to termination that have not been Delivered to Buyer as of the termination date.

i
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7.2 Severability. If any provision of this Agreement shall be declared by any court of competent
nurisdiction to be illegal, void or unenforceable, all other provisions of this Agreement shall not be
alfected and shall remain in full foree and effect. If any provision of this Agreement is so broad as to
beiunenibrceable, that provision shall be interpreted to be only so broad as will enable it to be
enforced.

7.3 Waiver. No delay or omission by a Party in the exercise of any right under this Agreement shall be
tﬁaken, construed or considered as a waiver or relinquishment thereof, and any such right may be exercised
trom time to time and as often as may be deemed expedient. If any of the terms and conditions hereof are
breached and thereafter waived by a Party, such waiver shall be limited to the particular breach so waived

and is not deemed to waive any other breach hereunder.

7.4 Forward Contract. Each Party repiesents and warrants to the other that it is a “forward contract

merchant” within the meaning of the United States Bankruptcy Code, that this Agreement is a “forward
contract” within the meaning of the United States Bankruptcy Code, and that the remedies identified in

this Agreement shall be “contractual rights” as provided for in 11 U.S.C. § 556 as that provision may be
amended from time to time.

7.5 Assignment. Except as specifically provided otherwise in this Section 7.5, the assignment,
transfer, conveyance, subcontracting or other disposal of this Agreement or any of the Buyer’s
vights, obligations, interests or responsibilities hereunder, in whole or in part, without the express
consent in writing of NYSERDA shall be void and of no effect as to NYSERDA. Such consent shall
1ol be unreasonably withheld,

Hither Party may, upon written notice, assign its rights and obligations hereunder, or transfer such
mights and obligations by operation of law, to any entity with which or into which such Party shall
merge or consolidate or to which such Party shall transfer all or substantially all of its assets,
provided that such other entity agrees to be hound by the terms hereof and provided further, that
such other entity's creditworthiness is comparvable to or higher than that of such Party at the time
this Agreement was executed and such Party is not relieved of any obligation or Hability hereunder
as a result of such assignment,

7.6 Lntive Acreement: Amendment. This Agreement embodies the entire agreement and
understanding between NYSERDA and the Buyer and supersedes all prior agreements and
understandings velating to the subject matter hereof. Fixcept as otherwise expressly provided for
herein, this Agreement may be amended, modified, changed, waived, discharged or terminated only
by an instrument in writing, signed hy the party against which enforcement of such amendment,
modificalion, change, waiver, dischavge or termination is sought.

7.7 All Legal Provisions Deemed_[ncluded. 1t is the intent and understanding of the Seller and
NYSBERDA that each and every provision of law required by the laws of the State of New York to be
contained in this Agreement shall be contained herein, and if, through mistake, oversight or
obherwise, any such provision is not 2ontained herein, or is not contained herein in correct form, this
Agreement shall, upon the application of either NYSERDA or the Seller, promptly be amended so as
to comply striesly with the laws of the State of New York with respect to the inclusion in this
Agreement ol all such provisions.
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7.8 Governing Law/Venue. This Agreement shall be governed by, and construed in accordance
with the laws of the State of New Vork applicable to contracts executed and to be performed in New
York State without regard to its conflicts of laws principles. The parties irrevoeably acknowledge
and accept that all actions avising under or relating to this Agreement, and the transactions
contemplated hereby and thereby shall he brought exclusively in a United States District Court or
New York State Court located in A lbany, New York having subject matter jurisdiction over such
matters, and each of the Parties hereby consents to and accepts such personal jurisdiction of, and
waives any objection as to the laying of venue in, such courts for purposes of such action.

7.10 Headings. The Article and Section titles in this Agreement are only for purposes of convenience
and do not form a part of this Agreement and will not be taken to qualify, explain or affect any provision
thereof,

7.11  No Third Party Beneficiaries. Nothing herein is intended to or should be construed to create any
rights of any kind whatsoever in third persons not parties to this Agreement.

712 Freedom of Information Law. Seller acknowledges that NYSERDA is subject to and must
comply with the requirements of New York's Freedom of Information Law (“FOTL;” see Public
Olficers’ Law Article 8); 21 NYCRR Part 501

7.13  Claim of Confidentiality. Information of any tangible form including any document that
Buyer wishes to be protected from disclosure to third parties, including this Agreement must be
marked “Confidential” ov “Proprietary” at the time such information is provided to NYSERDA.
Motwithstanding the foregoing, NYSERDA, in accordance with the provisions of the CES Orden,
shall be permitted to report to the New York State Department of Public Service, as to the amounts
received from LSE for ZEC purchases as against the total due each month and on the LST's
compliance or non-compliance, generally, with the terms of this Apreement,

714 Trade Secrets/Commercial Informalion. The FOIL Law (Public Officers Lav § 8T(d)(2)
provides an exception to disclosure for vecords or portions thereof thal “are trade secrets or are
submitted to an agency by a commercial enterprise or derived from information obtained from a
commercial enterprise and which if disclosed would cause substantial injury to the competitive
position of the subject enterprise.” 1f NYSERDA receives a request from a third party for
information or a document received fom Seller and which has been marked “Confidential” or
“Proprietary,” NYSERDA will process such request under the procedures provided by NYSERDA’s
POIL regulations (21 NYCRR Part 501).




CASE 15-E~0302

Commissioner Diane X. Burman, concurring:

As reflected in my comments made at the November 17,

2016 session, I concur on this item.



