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 MEMORANDUM AND ORDER 

(Certification to the Commission of a Question Relating to the Continued Viability of 10 C.F.R. 
§ 51.23(b) Arising From Clearwater’s Motion for Leave to Admit New Contentions) 

 
Before this Board is a Motion for Leave to Add New Contentions filed by Hudson River 

Sloop Clearwater, Inc. (Clearwater) relating to the potential environmental and safety impacts of 

the long-term storage of spent fuel at the Indian Point facility.1  Because the Board finds that the 

proposed contentions raise significant legal and policy issues and that the resolution of these 

issues would materially advance the orderly disposition of this proceeding,2 we hereby certify to 

the Commission the questions raised by Clearwater’s Motion, which challenge the continued 

viability of the Waste Confidence Rule.   

Existing Commission regulations provide that: 

                                                 
1 Hudson River Sloop Clearwater, Inc.’s Motion for Leave to Add a New Contention Based Upon 
New Information (Oct. 26, 2009) [hereinafter Clearwater Motion].  The Board notes that although 
the title of Clearwater’s Motion refers to “a” new contention, Clearwater has moved to admit two 
new contentions in its motion.  Id. at 39.  Accordingly, this Memorandum and Order addresses 
both proffered contentions.  Further, as the NRC Staff has noted, while the first submission of 
Clearwater’s Motion was on October 26, 2009, the final version was transmitted on November 6, 
2009.  See NRC Staff’s Answer to Hudson River Sloop Clearwater, Inc.’s Motion for Leave to 
Add New Contentions Based Upon New Information (Nov. 20, 2009) at 1 n.1 [hereinafter NRC 
Staff Answer].  Citations in this Memorandum and Order to Clearwater’s Motion will be to the 
most recent version of Clearwater’s Motion. 
 
2 10 C.F.R. §§ 2.319(l), 2.323(f)(1), and 2.341(f)(1). 
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no discussion of any environmental impact of spent fuel storage in 
reactor facility storage pools or independent spent fuel storage 
installations (ISFSI) for the period following the term of the reactor 
operating license or amendment, reactor combined license or 
amendment, or initial ISFSI license or amendment for which 
application is made, is required in any environmental report. . . .3    
 

In light of recent developments affecting the proposed Yucca Mountain nuclear waste 

repository, we hereby ask the Commission to advise the Board whether we should: (1) defer 

ruling on Clearwater’s Motion until the Commission undertakes an evaluation of the impact, if 

any, that these recent developments will have on the viability of the Commission’s Waste 

Confidence Rule; (2) rule on Clearwater’s pending motion consistent with the current language 

of Section 51.23; (3) admit Clearwater’s new contentions notwithstanding Section 51.23; or (4) 

take some other action to be specified by the Commission. 

 We shall hold our ruling on the admissibility of Clearwater’s new contentions in 

abeyance pending the receipt of guidance from the Commission.  However, we shall not, unless 

directed otherwise by the Commission, delay any other aspect of the proceeding, as the Board 

is of the opinion that we can proceed to evidentiary hearing on the admitted contentions pending 

the receipt of direction from the Commission on the certified issue. 

I.  Clearwater’s Motion for Leave to Admit a New Contention 

 A.  Procedural Background 

 This proceeding arises from a challenge to the application of Entergy Nuclear 

Operations, Inc. (Entergy or Applicant) for the renewal of its operating licenses for Indian Point 

Nuclear Generating Units 2 and 3 in Buchanan, New York.4  On July 31, 2008, the Board 

                                                 
3 10 C.F.R. § 51.23(b). 
 
4 See Entergy Nuclear Operations, Inc., Indian Point Nuclear Generating Unit Nos. 2 and 3; 
Notice of Acceptance for Docketing of the Application and Notice of Opportunity for Hearing 
Regarding Renewal of Facility Operating License Nos. DPR–26 and DPR–64 for an Additional 
20-Year Period, 72 Fed. Reg. 42,134, 42,134-35 (Aug. 1, 2007). 
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admitted the State of New York (New York), Riverkeeper, Inc. (Riverkeeper), and Clearwater as 

parties to this proceeding and granted the State of Connecticut (Connecticut), Westchester 

County (Westchester), and the Town of Cortlandt (Cortlandt) an option, which was subsequently 

accepted by Connecticut and Cortlandt, to participate in this proceeding as interested 

governmental entities.5     

Thereafter, New York sought to admit new contentions in February 2009 based on the 

publication of the NRC Staff’s Draft Supplemental Environmental Impact Statement (Draft 

SEIS).6  One of these contentions, NYS-34, was based on the Commission’s proposed Waste 

Confidence Decision Update,7 and alleged that, in violation of the National Environmental Policy 

                                                 
5 LBP-08-13, 68 NRC 43, 217 (2008).  See also Licensing Board Memorandum and Order 
(Authorizing Interested Governmental Entities to Participate in this Proceeding) (Dec. 18, 2008) 
at 2 (unpublished). 
 
6 See State of New York Contentions Concerning NRC Staff’s Draft Supplemental 
Environmental Impact Statement (Feb. 27, 2009) [hereinafter New York Draft SEIS 
Contentions]. 
 
7 In October of 2008, the NRC proposed a revision to its Waste Confidence Rule, proposing to 
(1) reaffirm all findings in its 1990 rulemaking on Waste Confidence and (2) amend Findings 2 
and 4 to read:  

Finding 2: The Commission finds reasonable assurance that 
sufficient mined geologic repository capacity can reasonably be 
expected to be available within 50-60 years beyond the licensed 
life for operation (which may include the term of a revised or 
renewed license) of any reactor to dispose of the commercial 
high-level radioactive waste and spent fuel originating in such 
reactor and generated up to that time. 
 
Finding 4: The Commission finds reasonable assurance that, if 
necessary, spent fuel generated in any reactor can be stored 
safely without significant environmental impacts for at least 60 
years beyond the licensed life for operation (which may include 
the term of a revised or renewed license) of that reactor in a 
combination of storage in its spent fuel storage basin and either 
onsite or offsite independent spent fuel storage installations. 
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Act (NEPA), the Draft SEIS failed to address “significant new information regarding the potential 

impacts to off-site land use from long-term or indefinite storage of high level nuclear waste on 

the Indian Point site.”8  The Board did not admit NYS-34 because the Proposed Waste 

Confidence Rule Update did not result in any immediate change to the rule.  Accordingly, the 

Board found that NYS-34 was an impermissible challenge to NRC regulations under 10 C.F.R. 

§ 2.335(a).9 

 On June 16, 2009, the NRC General Counsel submitted its “Final Update of the 

Commission’s Waste Confidence Decision,” SECY-09-0090, to the Commission, in which it 

proposed generally leaving intact the Commission’s Waste Confidence findings.  However, in 

making this recommendation the NRC Staff noted that:  

[T]he basis for the rule is limited to the evidence supporting 
Finding 4 (that storage is safe and environmentally benign for at 
least 60 years beyond the licensed life for operation (which may 
include the term of a revised or renewed license) of that reactor), 
the draft final rule language is amended to be consistent with 
Finding 4.  The draft final rule language is also amended to 
include Finding 2.  This is to make clear that Finding 4 does not 
contemplate indefinite storage and underscores the Commission’s 
expectation of repository availability within 50-60 years beyond 
licensed operation.10 

 

                                                                                                                                                             
Waste Confidence Decision Update, 73 Fed. Reg. 59,551 (Oct. 9, 2008).  The comment period 
was originally to last until December 8, 2008, but the NRC Staff extended it to February 6, 2009.  
Consideration of Environmental Impacts of Temporary Storage of Spent Fuel After Cessation of 
Reactor Operation and Waste Confidence Decision Update: Extension of Comment Period, 73 
Fed. Reg. 72,370 (Nov. 28, 2008). 
 
8 New York Draft SEIS Contentions at 37-46. 
 
9 Licensing Board Order (Ruling on New York State’s New and Amended Contentions) (June 
16, 2009) at 16 (unpublished). 
 
10 SECY-09-0090, Final Update of the Commission’s Waste Confidence Decision at 3-4 (June 
16, 2009) (ADAMS Accession No. ML091660274) [hereinafter SECY-09-0090]. 
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In September 2009, each of the three sitting Commissioners voted on whether to approve 

SECY-09-0090: Chairman Jaczko approved the update,11 while Commissioners Klein12 and 

Svinicki approved in part and disapproved in part.13  

On October 26, 2009, Clearwater filed its motion, which put forth one environmental 

contention and one safety contention, construing the Commission’s notation votes on SECY-09-

0090 as new information that undermined further reliance on the Waste Confidence Rule.  

Clearwater then argued that the NRC Staff could not satisfy its responsibilities under the Atomic 

Energy Act (AEA) and NEPA without a disposal plan from Entergy for high-level radioactive 

waste (HLW) generated at Indian Point Units 2 and 3 after the plant’s current licenses expire.14  

Supporting Clearwater’s Motion, New York,15 Cortlandt,16 Connecticut,17 and Riverkeeper each 

                                                 
11 Chairman Jaczko's Notation Vote on SECY-09-0090: Final Update of the Commission's 
Waste Confidence Decision (Sept. 17, 2009), available at http://www.nrc.gov/reading-rm/doc-
collections/commission/cvr/2009/2009-0090vtr-gbj.pdf [hereinafter Jaczko Notation Vote]. 
 
12 Commissioner Klein's Notation Vote on SECY-09-0090: Final Update of the Commission's 
Waste Confidence Decision (Sept. 16, 2009), available at http://www.nrc.gov/reading-rm/doc-
collections/commission/cvr/2009/2009-0090vtr-dek.pdf [hereinafter Klein Notation Vote]. 
 
13 Commissioner Svinicki's Notation Vote on SECY-09-0090: Final Update of the Commission's 
Waste Confidence Decision (Sept. 24, 2009), available at http://www.nrc.gov/reading-rm/doc-
collections/commission/cvr/2009/2009-0090vtr-kls.pdf [hereinafter Svinicki Notation Vote]. 
 
14 Clearwater Motion at 14-15, 28. 
 
15 Answer of the State of New York to Hudson River Sloop Clearwater, Inc.’s Petition Presenting 
Supplemental Contentions EC-7 and SC-1 Concerning Storage of High-Level Radioactive 
Waste Generated at Indian Point (Nov. 19, 2009) [hereinafter New York Answer]. 
 
16 Town of Cortlandt’s Answer to Hudson River Sloop Clearwater, Inc.’s Petition Presenting 
Supplemental Contentions EC-7 and SC-1 Concerning Storage of High-Level Radioactive 
Waste at Indian Point (Nov. 20, 2009) [hereinafter Cortlandt Answer]. 
 
17 Answer of Richard Blumenthal, Attorney General of Connecticut to Hudson River Sloop 
Clearwater, Inc.’s Petition Presenting Supplemental Contentions EC-7 and SC-1 Concerning 
Storage of High-Level Radioactive Waste at Indian Point (Nov. 20, 2009) [hereinafter 
Connecticut Answer]. 
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filed separate answers.18  Opposing Clearwater’s Motion, Entergy19 and the NRC Staff20 filed 

separate answers on November 20, 2009.  Clearwater filed its Reply on November 27, 2009.21 

 B.  Clearwater’s Motion 

 Clearwater’s Motion seeks admission of two new contentions, Environmental Contention 

7 (Clearwater EC-7) and Safety Contention 1 (Clearwater SC-1).  Clearwater EC-7 specifically 

alleges that:  

The environmental analysis carried out to assess the potential 
impacts of relicensing Indian Point Units 2 and 3 is inadequate 
because it provides an insufficient analysis of the potential 
impacts of additional waste storage on site, the alternative 
methods of accomplishing such storage, and potential alternatives 
to additional waste storage on the site, including the no-action 
alternative.22 

 
Clearwater SC-1 specifically alleges that:  

The license renewal application requesting the licensing of Indian 
Point Units 2 and 3 is inadequate because it provides insufficient 
analysis of the aging management of dry casks and spent fuel 
pools that could be used to store waste on the site in the long 
term.  In addition, both the applicant and the NRC Staff have failed 
to establish that any combination of such storage will provide 
adequate protection of safety over the long term.23 

 

                                                 
18 Answer of Riverkeeper, Inc. in Support of Hudson River Sloop Clearwater Inc.’s New 
Contentions EC-7 and SC-1 (Nov. 20, 2009) [hereinafter Riverkeeper Answer]. 
 
19 Answer of Entergy Nuclear Operation’s, Inc. Opposing Clearwater’s Motion for Leave to Add 
New Waste Confidence Contentions (Nov. 20, 2009) [hereinafter Entergy Answer]. 
 
20 NRC Staff Answer. 
 
21 Combined Reply to NRC Staff and Entergy’s Answer in Opposition to Clearwater’s Motion for 
Leave to Add New Contentions Based Upon New Information (Nov. 20, 2009) [hereinafter 
Clearwater Reply]. 
 
22 Clearwater Motion at 15. 
 
23 Id. 



  
 

 

- 7 -

 Pointing to federal precedent, which it argues may mandate NEPA analyses outside of 

NRC rules in licensing proceedings to fulfill the NRC’s statutory duties under NEPA,24 

Clearwater urges the Board to deem these contentions to be within the scope of this license 

renewal proceeding under 10 C.F.R. § 2.309(f)(1)(iii) because of what Clearwater represents as 

the Commission’s recognition that spent fuel would stay on-site long after the period of the 

license renewal.25 

Clearwater argues that an adequate factual basis for its contentions can be found in the 

Commissioners’ notation votes26 and the Declaration of Dr. Gordon R. Thompson.27  Clearwater 

maintains that these new contentions raise a material factual dispute with the NRC Staff 

because they demonstrate that possible adverse impacts from the indefinite on-site storage of 

nuclear waste have not been adequately addressed.28  In light of the Commissioners’ 

statements regarding waste confidence, Clearwater construes the failure to include an analysis 

of long-term storage of HLW as failing to satisfy the obligations under the interpretation of NEPA 

                                                 
24 Namely, San Luis Obispo Mothers for Peace v. U.S. Nuclear Regulatory Comm’n, 449 F.3d 
1016 (9th Cir. 2006), cert. denied sub nom. PG&E v. San Luis Obispo Mothers for Peace, 549 
U.S. 1166 (2007).  The Board notes that the Commission has held that San Luis Obispo 
Mothers for Peace is applicable in cases where an NRC-licensed facility is located in the Ninth 
Circuit.  Areva Enrichment Services, LLC (Eagle Rock Enrichment Facility), CLI-09-15, 70 NRC 
__, __ (slip op. at 3) (July 26, 2009).  The facility in this proceeding is located in the Second 
Circuit; accordingly, the Board notes that San Luis Obispo Mothers for Peace is not binding 
precedent. 
 
25 Clearwater Motion at 35 (citations omitted). 
 
26 See supra notes 12-13. 
 
27 See Clearwater Motion at 16 (citations omitted); Clearwater Motion, Exh. 1, Declaration of Dr. 
Gordon R. Thompson in Support of Contentions Concerning Waste Storage and Disposal at 
Indian Point Submitted by Hudson River Sloop Clearwater, Inc. (Oct. 26, 2009) [hereinafter 
Thompson Decl.]. 
 
28 Clearwater Motion at 35-36 (citations omitted). 
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articulated by the Court of Appeals in Minnesota v. U.S. Nuclear Regulatory Commission,29 

which was the impetus for the Waste Confidence Rule.30  Clearwater further argues that 

Clearwater SC-1 raises a material safety dispute because the license renewal application (LRA) 

contains no aging management plans for spent fuel storage casks due to the Waste Confidence 

Rule.31   

Procedurally, Clearwater claims that the contentions are timely under 10 C.F.R. 

§ 2.309(f)(2) because: (1) the Commissioners’ notation votes and their individual comments on 

the NRC Staff’s proposed updates to the Waste Confidence Rule constitute information not 

previously available, since the votes were not cast until September 2009; (2) this information is 

“materially different from information previously available” because the votes are the latest and 

most fundamental event undermining the Commission’s Waste Confidence Rule; and (3) the 

contentions were filed on October 26, 2009, within thirty days of the previously unavailable 

information becoming available.32  In the alternative, Clearwater asserts that these new 

contentions meet the 10 C.F.R. § 2.309(c) balancing test for the admissibility of nontimely 

contentions, because good cause existed for not filing earlier since the notation votes were not 

available until September 24, 2009 (the date Commissioner Svinicki’s vote became public).33  

Regarding fulfillment of the other 10 C.F.R. § 2.309(c) factors, Clearwater represents that: (1) it 

is already a party to the proceeding; (2) it has already demonstrated in its initial petition to 

intervene that it has individual members whose interests could suffer from the plant’s 

                                                 
29 Minnesota v. U.S. Nuclear Regulatory Comm’n, 602 F.2d 412 (D.C. Cir. 1979).  
 
30 Clearwater Motion at 25-30 (citations omitted). 
 
31 Id. at 36-37 (citations omitted). 
 
32 Id. at 35-38 (citations omitted). 
 
33 Id. at 39-40 (citations omitted). 
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relicensing; (3) admitting these contentions would “likely . . . have a material effect on the 

licensing decision that is before the Commission”; (4) it “has no other available means to protect 

[its] interests because in the absence of an admitted contention, the required analyses would 

not be done”; (5) even though admitting these contentions could delay the proceeding, 

according to Clearwater, such a delay is better than a breach of NEPA; and (6) admitting these 

contentions would lead to development of a sound record because the analysis in the current 

record is deficient since the environmental and safety impacts of the indefinite storage of HLW 

at the Indian Point facility have not been addressed.34 

C. New York’s Answer 

 New York asserts that these new contentions should be admitted.35  New York 

differentiates these contentions from NYS-34, which the Board rejected in June 2009, by noting 

that NYS-34 was based on the doubt that the NRC Staff expressed in the October 2008 

proposed rulemaking regarding the availability of a permanent waste disposal repository by 

2025, while “the Commissioners themselves have now described their views in formal votes in 

the [Administrative Procedure Act (APA)] rulemaking proceeding and have concluded that they 

cannot now make a reasonable assurance finding that an off-site permanent waste disposal 

repository will be available by any particular time in the future.”36  Therefore, New York reasons, 

the issue of waste confidence, while previously inadmissible as outside the scope of this 

proceeding, is now open for litigation.  New York maintains that environmental issues 

associated with the indefinite storage of spent nuclear fuel on-site and safety issues associated 

with “maintaining spent fuel at the site indefinitely without an adequate aging management 

                                                 
34 Id. at 40 (citations omitted). 
 
35 New York Answer at 1. 
 
36 Id. at 5-6. 
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plan[] for the spent fuel storage structures” should be resolved as part of this proceeding.37  New 

York maintains that any license renewal of Indian Point must be preceded by a “thorough 

evaluat[ion]” of “all major environmental impacts and safety concerns” under NEPA, the AEA, 

and Minnesota v. NRC.38   

As an alternative, New York suggests that the Board “refer the decision on admissibility 

of the contentions to the Commission or notify [the Commission] that the Board will await further 

Commission action.”39  New York argues that even though the Commissioners’ September 2009 

notation votes do not expressly alter the regulatory text, such action should not be “a barrier to a 

full and fair exploration of environmental and safety issues that federal statutes (NEPA and 

AEA) and federal courts require be addressed,” since, according to New York, these votes cast 

serious doubt on the Commission’s reasonable assurance of a solution to waste disposal by 

2025 (the date reflected in the Waste Confidence Rule itself).40   

New York concedes that the Commission has frowned upon delays in ruling on 

contention admissibility, but distinguishes those COL cases from this proceeding, which is a 

license renewal proceeding under Part 54.41  New York further suggests that for the Board to 

defer ruling on the admissibility of Clearwater’s contentions would serve “the Commission’s 

interest in efficiency and predictability.”42  New York represents that the Commission’s recent 

notation votes foreshadow the inevitable withdrawal of the Waste Confidence Rule and that 

                                                 
37 Id. at 6-8. 
 
38 Id. at 8. 
 
39 Id. at 12. 
 
40 Id. at 12-16 (citations omitted). 
 
41 Id. at 15 n.5 (citations omitted). 
 
42 Id. at 16. 
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there is a need to resolve the issues of HLW storage and disposal in this proceeding, thereby 

obviating the likely successful appeal of any denial of the admission of these contentions.43  

Finally, New York asks the “NRC Staff to explain: (1) whether or not the Staff will request that 

the Commissioners suspend [10 C.F.R.] § 51.23; and (2) whether or not Staff will accept the 

long-term or indefinite storage of high-level radioactive waste at Indian Point.”44 

D.  Cortlandt’s Answer 

 Cortlandt also urges that Clearwater’s contentions be admitted.45  Specifically, Cortlandt 

represents that “[t]wo out of the three Commissioners officially stated that they are unable to 

determine when off-site storage will be available for spent fuel waste currently stored on-site at 

nuclear facilities.”46  Cortlandt concludes that such statements undermine the Waste Confidence 

Rule, which serves as a justification for the absence of analysis by Entergy and the NRC Staff of 

the environmental effects of indefinite on-site storage of spent nuclear fuel.47 

E.  Connecticut’s Answer 

 Connecticut maintains that Clearwater’s contentions are admissible due to the “new 

information revealed in the Commissioners’ Notation votes,” since “[t]he issue of when or 

whether there will be a high level repository must be considered in evaluating the safety and 

environmental issues associated with storage of spent fuel waste” at Indian Point for the thirty-

year period after license renewal.48  Connecticut asserts that:  

                                                 
43 Id. 
 
44 Id. at 17. 
 
45 Cortlandt Answer passim. 
 
46 Id. at 2. 
 
47 Id. at 2-3. 
 
48 Connecticut Answer at 4. 
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Because [10 C.F.R.] § 51.23 states that spent fuel can be stored 
safely and without significant adverse environmental impacts for 
30 years after a reactor’s shutdown and that a waste repository 
will be open by 2025, and since there is now no basis to conclude 
that the spent fuel will be gone within 30 years after a reactor 
ceases power generation, Clearwater properly offers two 
contentions that (1) challenge the adequacy of the environmental 
analysis of indefinite spent fuel storage at the Indian Point site and 
(2) challenge the safety of maintaining spent fuel at the site 
indefinitely without an adequate aging management plan for the 
spent fuel storage structures.49  
 

In the alternative, Connecticut urges the Board to either (1) delay ruling on these contentions 

until the Commission elucidates its September 2009 notation votes or (2) use its authority to 

manage the conduct of this proceeding to notify the Commission that denial of the contentions 

would likely lead to inefficiencies in resolving the issues in this proceeding.50 

F.  Riverkeeper’s Answer 

 Riverkeeper also asserts that Clearwater’s contentions should be admitted.51  

Riverkeeper supports its position with the representation that the two notation votes against 

upholding the Waste Confidence decision “explicitly recognize that the long intended plan for a 

geologic repository at Yucca Mountain is no longer an option.”52  Riverkeeper thus deems 

dependence on the Waste Confidence Rule improper because it merely “relies upon a generic 

determination of no significant impact [that] relates to a definitive timeframe of ‘temporary’ onsite 

storage for 30 years beyond the expiration of a reactor’s operation.”53  Riverkeeper concedes 

that these new contentions could be interpreted as inadmissible challenges to NRC 

                                                 
49 Id. 
 
50 Id. at 5. 
 
51 Riverkeeper Answer at 1. 
 
52 Id. at 2 (citations omitted). 
 
53 Id. at 4. 
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regulations,54 however, Riverkeeper interprets these notation votes as “a definitively articulated 

determination as to the future of Yucca Mountain, which in turn, definitely removes the 

foundation of the current rule” that serves as the (now defunct) basis for Entergy’s and the NRC 

Staff’s failure to conduct site-specific environmental analyses of the effects of long-term storage 

of spent nuclear fuel at Indian Point.55 

 As alternatives to admitting these new contentions, Riverkeeper supports either 

certifying the question of these contentions’ admissibility to the Commission due to the 

“significant and novel legal or policy issues, [whose] resolution . . .  would materially advance 

the orderly disposition of the proceeding” or delaying their resolution until there is further 

Commission action.56  First, Riverkeeper asserts that “it would be highly detrimental to the public 

interest if interested entities were forced to await final formal resolution of the Waste Confidence 

Decision update to proffer a contention on this issue,” which could be resolved through a 

Commission decision whether these are admissible contentions.57  Second, “since the 

Commission’s Votes form the basis for Clearwater’s new contentions, the Commission would be 

in a perfect position to determine the appropriateness of Entergy’s and the NRC Staff’s apparent 

reliance on now baseless regulations.”58  Lastly, while acknowledging that deferring the issue of 

these contentions’ admissibility “would cause delay” if the Board does not admit these 

contentions or certify them to the Commission, Riverkeeper sees deferral as “necessary to 

                                                 
54 Id. 
 
55 Id. at 5-6. 
 
56 Id. at 6-7 (citing 10 C.F.R. § 2.341(f)). 
 
57 Id. at 7. 
 
58 Id. at 7-8. 
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ensure fairness to the parties and prevent detriment to the public interest [that] would result from 

failing to allow the parties to litigate this issue now.”59 

G.  Entergy’s Answer 

 Entergy states that Clearwater’s new contentions do not meet the admissibility 

requirements of 10 C.F.R. § 2.309(c), (f)(1), and (f)(2) and should be denied pursuant to 10 

C.F.R. § 2.335(a) as impermissible attacks on an NRC regulation.60  First, Entergy argues that 

Clearwater’s new contentions are not based on previously unavailable information that is 

materially different since they “are directly premised on the Commission’s decision to simply 

delay issuance of an update to the Waste Confidence Rule and not any decision repudiating the 

existing regulation.”61  Entergy asserts that these contentions do not satisfy the 10 C.F.R. 

§ 2.309(f)(2) test for new contentions and the 10 C.F.R. § 2.309(c) test for nontimely 

contentions since Clearwater has made no showing of good cause for the timeliness of its filings 

and instead has the opportunity to submit comments in the Commission’s ongoing rulemaking.62   

Moreover, Entergy urges the Board to read Clearwater’s new contentions as improper 

challenges to both the adequacy of the current (and as yet unchanged) Waste Confidence Rule 

and an ongoing rulemaking dealing with the possible updating of the Waste Confidence Rule, 

despite the Board’s rejection of similar Waste Confidence claims, and the NRC’s general 

prohibition against challenging NRC regulations under 10 C.F.R. § 2.335(a) and ongoing 

rulemakings.63  Next, Entergy characterizes the aspects of these contentions dealing with Indian 

                                                 
59 Id. at 8. 
 
60 Entergy Answer at 3, 16. 
 
61 Id. at 2 (citations omitted). 
 
62 Id. at 8-9 (citations omitted). 
 
63 Id. at 2, 10-11 (citations omitted). 
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Point’s ISFSI as outside the scope of this 10 C.F.R. Part 54 proceeding because such facilities 

are licensed under 10 C.F.R. Part 72.64  Additionally, Entergy argues that Clearwater has not 

presented a genuine dispute over a material issue of law or fact since Clearwater’s motion does 

not address the portions of Entergy’s LRA that deal with aging management plans for spent fuel 

pools.65 

 Entergy also urges the Board to disregard the alternatives to admitting the contentions 

suggested by the parties:  

Other licensing boards have denied similar requests made in 
virtually the same circumstances because no legal authority exists 
for holding in abeyance an otherwise inadmissible contention, the 
denial of a Waste Confidence-related contention does not raise 
significant and novel legal or policy issues, and referral to the 
Commission would not materially advance the orderly disposition 
of the proceeding.66 

 
Accordingly, Energy opposes admission, certification, referral, or the holding in abeyance of 

Clearwater’s new contentions. 

H.  The NRC Staff’s Answer 

 The NRC Staff opposes admission, certification, referral, or the holding in abeyance of 

Clearwater’s new contentions, and urges the Board to view Clearwater’s new contentions as 

“impermissible challenge[s] to the Commission’s ‘Waste Confidence’ rule, lack[ing] adequate 

legal and factual support, [failing to] meet the Commission’s requirements in 10 C.F.R. 

§ 2.309(f)(1), and . . . not meet[ing] the new contention filing requirements of 10 C.F.R. 

                                                 
64 Id. at 2-3, 13-14 (citations omitted). 
 
65 Id. at 3, 12-15 (citations omitted). 
 
66 Id. at 3 n.8 (citing Tennessee Valley Auth. (Watts Bar Unit 2), LBP-09-26, 70 NRC __, __ (slip 
op. at 47) (Nov. 19, 2009); PPL Bell Bend, LLC (Bell Bend Nuclear Power Plant), LBP-09-18, 70 
NRC __, __ (slip op. at 22) (Aug. 10, 2009)). 
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§ 2.309(f)(2).”67  The NRC Staff portrays Clearwater’s contentions as impermissible challenges 

to NRC regulations under 10 C.F.R. § 2.335(a) since the Commission has not altered the 

existing Waste Confidence Rule and Clearwater has not petitioned the Commission for a waiver 

of the Commission’s regulations.68  According to the NRC Staff, (1) there is no new and 

materially different information upon which Clearwater can support its new contentions under 10 

C.F.R. § 2.309(f)(2) since the September 2009 notation votes leave the existing rule 

unchanged; (2) Clearwater could have raised the same claims (that were later rejected by this 

Board) when the original proposed rulemaking was announced by the NRC in October 2008; (3) 

Commissioners Svinicki and Klein did not explicitly vote to strike down the existing rule, instead 

soliciting additional public comments; and (4) the Thompson Declaration and its contents were 

created in February 2009, long before the September 2009 notation votes.69  Moreover, like 

Entergy, the NRC Staff asserts that the issues of dry-cask and long-term storage are beyond 

the scope of this proceeding, while arguing that Clearwater has “fail[ed] to identify any portion of 

the Indian Point LRA which it contends is inadequate.”70  In the same vein, the NRC Staff offers 

rebuttal to Clearwater’s position that the NRC Staff has not fulfilled its duties to evaluate the 

safety of long-term spent fuel storage by arguing that an admissible new contention under 10 

C.F.R. § 2.309(f)(2) must be based on an application itself rather an evaluation of the NRC 

Staff’s review.71 

                                                 
67 NRC Staff Answer at 1-2. 
 
68 Id. at 17-18 (citations omitted). 
 
69 Id. at 18-21 (citations omitted). 
 
70 Id. at 23-25 (citations omitted). 
 
71 Id. at 25-26 (citations omitted). 
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 The NRC Staff also asserts that there has been no showing of good cause under 10 

C.F.R. § 2.309(c) and therefore Clearwater’s new contentions are nontimely.  In addition, even 

though Clearwater insists “that admitting the contentions would assist in developing a sound 

record,” the NRC Staff claims that Clearwater has not demonstrated how such a useful result 

would be reached since Clearwater’s petition only brings up generic issues, not those related to 

this specific proceeding.72   

I.  Clearwater’s Reply 

 In response to Entergy’s and the NRC Staff’s claims that the new contentions are 

impermissible challenges to NRC regulations, Clearwater asserts that although the 

Commissioners’ September 2009 notation votes did not expressly rescind the Waste 

Confidence Rule, there is no longer a factual basis for the rule since, by proposing “to adopt a 

60 year rule, the Commission clearly made plain it no longer viewed the 30 Year Rule as 

tenable.”73  Clearwater also contends that the Waste Confidence Rule and the GEIS deal only 

with the period of license extension and the thirty years afterward, without addressing the 

environmental impacts of the period after the thirty years beyond the license extension, since 

the Commissioners’ votes represent a lack of confidence that any long-term solution to spent 

fuel storage will be reached by that time.  This, Clearwater maintains, contravenes the NRC’s 

duties under NEPA and the AEA.74  Echoing New York and the answers of other Interveners, 

Clearwater proposes that, if the Board is not clear about the meaning of the Commissioners’ 

notation votes and their effect on these contentions’ admissibility, it should either refer these 

contentions to the Commission or admit them “and then ask the Commission whether it wishes 

                                                 
72 Id. at 21-22 (citations omitted). 
 
73 Clearwater Reply at 5. 
 
74 Id. at 3-7 (citations omitted). 
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to exercise sua sponte review.”75  Clearwater also seeks to counter Entergy’s and the NRC 

Staffs’ assertions that dry-cask storage is inappropriate for review in this proceeding by arguing 

that NEPA does require an environmental analysis and the AEA does require a safety analysis 

of the effects of such storage, an analysis that has not been completed in light of the 

Commissioners’ September 2009 notation votes.76  Additionally, Clearwater addresses 

Entergy’s and the NRC Staff’s timeliness arguments by reiterating that the new and significant 

information upon which Clearwater relies (namely, the Commissioners’ votes) was not available 

to Clearwater until shortly before Clearwater filed its new contentions.77 

II. The Waste Confidence Rulemaking 
 
 On October 25, 1979, in response to the remand of the U.S. Court of Appeals for the 

District of Columbia Circuit in Minnesota v. NRC, the Commission began to conduct “a generic 

proceeding to reassess its degree of confidence that radioactive wastes produced by nuclear 

facilities will be safely disposed of, to determine when any such disposal will be available, and 

whether such wastes can be safely stored until they are safely disposed of.”78  On August 31, 

1984, after nearly five years of analysis, the Commission issued its Final Waste Confidence 

Decision, finding inter alia that (1) the safe disposal of nuclear waste “in a mined geologic 

repository is technically feasible”; (2) one such repository would be available by 2007-09, and 

sufficient repository capacity would be available thirty years after the expiration of any reactor 

operating license; (3) nuclear waste would be managed safely until a repository is available; (4) 

                                                 
75 Id. at 7 (emphasis added). 
 
76 Id. at 8-13 (citations omitted). 
 
77 Id. at 13-16 (citations omitted).  Clearwater considers these votes as representing “the 
Commission’s abandonment of its long-term policy of predicting when off-site disposal capacity 
for spent fuel pool waste would become available.”  Id. at 15 (citations omitted).  
 
78 Storage and Disposal of Nuclear Waste, 44 Fed. Reg. 61,372, 61,372-73 (Oct. 25, 1979). 
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spent fuel could “be stored safely and without significant environmental impacts” in a spent fuel 

storage basin or ISFSI for at least thirty years beyond the expiration of a reactor’s license; and 

(5) safe spent fuel storage would be made available if needed.79  The Commission codified 

these findings at 10 C.F.R. § 51.23.80  In 1990, the Commission affirmed the findings of the 

original decision but amended the rule to extend the time frame for when the repository would 

be open until 2025.81  In 1999, the Commission confirmed the findings in the 1990 decision and 

determined that it would re-evaluate that decision “when the impending repository development 

and regulatory activities have run their course or if significant and pertinent unexpected events 

occur, raising substantial doubt about the continuing validity of the 1990 Waste Confidence 

findings.”82 

 On October 9, 2008, the Commission Staff published a Waste Confidence Decision 

Update, wherein it reviewed its Waste Confidence findings, updated those findings, and 

proposed two amendments to the findings.83  The first proposed amendment would extend the 

time frame within which a repository can reasonably be expected to be available to dispose of 

nuclear waste and spent fuel to fifty to sixty years beyond the licensed life for operation of any 

reactor.84  The second proposed amendment would find that spent fuel can be stored safely 

without significant environmental impacts for at least sixty years beyond the licensed life for 
                                                 
79 Rulemaking on the Storage and Disposal of Nuclear Waste (Waste Confidence Rulemaking), 
CLI-84-15, 20 NRC 288, 293 (1984); Final Waste Confidence Decision, 49 Fed. Reg. 34,658, 
34,658 (Aug. 31, 1984). 
 
80 Requirements for Licensee Actions Regarding the Disposition of Spent Fuel Upon Expiration 
of Reactor Operating Licenses, 49 Fed. Reg. 34,688, 34,694 (Aug. 31, 1984). 
 
81 Waste Confidence Decision Review, 55 Fed. Reg. 38,474, 38,474 (Sept. 18, 1990). 
 
82 Waste Confidence Decision Review: Status, 64 Fed. Reg. 68,005, 68,005 (Dec. 6, 1999). 
 
83 73 Fed. Reg. at 59,551. 
 
84 Id. at 59,553. 
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operation of that reactor in spent fuel pools or ISFSIs.85  On the same day, this proposed rule 

was published for public comment.86   

The NRC Staff reviewed the public comments and developed a draft final rule that would 

amend the Waste Confidence Rule in SECY-09-0900.  Beyond the proposals offered in October 

2008, the NRC Staff also took into account events that have occurred since the proposed rule’s 

publication, “notably the intent of the new Administration not to open a repository at the Yucca 

Mountain, Nevada, site even if it should receive a license.”87  The NRC Staff’s draft final rule 

added that “if significant and pertinent unexpected events occur, raising substantial doubt about 

the continued validity of the findings, the Commission would consider revisiting the findings.”88  

Finally, the NRC Staff’s draft final rule suggested that the Commission could defer final action 

“to incorporate additional information on direction of the federal HLW disposal program as it 

becomes available over the next few months.”89 

 The three Commissioners submitted notation votes in response to SECY-09-0900.  

Chairman Jaczko voted to approve the Final Update, while Commissioners Klein and Svinicki 

opted to approve in part and disapprove in part.  Chairman Jaczko approved of the NRC Staff’s 

draft Waste Confidence decision but expressed his support for changes that would make clear 

that the Commission believes “that these findings apply because we are confident that a 

                                                 
85 Id. 
 
86 Consideration of Environmental Impacts of Temporary Storage of Spent Fuel After Cessation 
of Reactor Operation, 73 Fed. Reg. 59,547 (Oct. 9, 2008). 
 
87 SECY-09-0900 at 2-3. 
 
88 Id. at 3. 
 
89 Id. at 4. 
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disposal solution is technically feasible for HLW and spent fuel.”90  The Chairman suggested 

that his changes would need to be re-noticed for “a short, narrow, public comment period.”91 

 Commissioner Klein asserted that the Commission should allow the public “to comment 

on whether and, if so, how the Administration’s recent announcements of changes in the 

Nation’s [HLW] repository program should affect the proposed update.”92  Commissioner Klein 

indicated that he would support a limited re-noticing to allow for public comment on 

developments that occurred after the close of the comment period, and would also invite 

comments on whether “the Commission could reasonably modify its draft final findings and draft 

final rule to reflect the potential consideration of a broader range of disposal options.”93 

 Commissioner Svinicki also voted to not support publication of the final rule proposed by 

the NRC Staff.94  Commissioner Svinicki agreed that the decision and rule should be re-noticed 

for limited comment based on the Administration’s recent announcements regarding HLW 

disposal.95  After this new proposed comment period, according to Commissioner Svinicki, the 

NRC Staff should either recommend an update to the Waste Confidence findings and rule, or 

find that the issue is not ripe for the Commission’s informed judgment to be updated “until the 

policy debate matures further.”96  Finally, Commissioner Svinicki asserted that her comments 

“should not be interpreted as casting doubt on the Commission’s prior and existing findings of 

                                                 
90 Jaczko Notation Vote at 1. 
 
91 Id. 
 
92 Klein Notation Vote at 1. 
 
93 Id. 
 
94 Svinicki Notation Vote at 1. 
 
95 Id. 
 
96 Id. 
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waste confidence,” and that she remained “confident that, if necessary, spent fuel generated in 

any reactor can be stored safely and without significant environmental impact in either the 

reactor spent fuel storage basin, or in dry cask storage on an onsite or offsite [ISFSI], or in some 

combination of these storage options, for many decades.” 97 

III. Waste Confidence Rule Challenges 

 Over the past several years the continued viability of the Waste Confidence Rule has 

been challenged in many adjudicatory proceedings.  However, numerous Boards, including this 

Board, have uniformly and correctly rejected these challenges as attacks on Commission 

regulations that the Boards were not authorized to entertain.98  The clear guidance, followed by 

all Boards, is that challenges to the Waste Confidence Rule must be made in the context of a 

rulemaking, not in the context of an adjudicative proceeding.99   

IV. Certification to the Commission 

 Under NRC regulations, a function of the Presiding Officer is to “[c]ertify questions to the 

Commission for its determination, either in the presiding officer’s discretion, or on motion of a 

party or on direction of the Commission.”100  Certification is warranted if the presiding officer 

finds “that the decision or ruling involves a novel issue that merits Commission review at the 

                                                 
97 Id. at 3. 
 
98 See 10 C.F.R. § 2.335(a) (“[N]o rule or regulation of the Commission, or any provision 
thereof, concerning the licensing of production and utilization facilities, source material, special 
nuclear material, or byproduct material, is subject to attack by way of discovery, proof, 
argument, or other means in any adjudicatory proceeding subject to this part.”). 
 
99 Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 344-
45 (1999) (License Renewal Application) (ruling that the proper venue for challenging Waste 
Confidence Rule is in rulemaking petition and that challenges to the subject of an ongoing 
rulemaking are improper for resolution in license renewal proceedings).  See also Appendix A. 
 
100 10 C.F.R. § 2.319(l). 
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earliest opportunity.”101  Although interlocutory review is generally discouraged,102 and Boards 

may certify questions only “sparingly” and with a “compelling reason,”103 the Commission will 

review such certified questions “if the certification or referral raises significant and novel legal or 

policy issues, and resolution of the issues would materially advance the orderly disposition of 

the proceeding.”104 

 While Clearwater’s Motion has been pending, significant events have occurred that, in 

our judgment, warrant Commission attention.  Specifically, on February 1, 2010, the 

Administration announced its proposed budget for fiscal year 2011, stipulating, inter alia, that all 

funding for the development of the Yucca Mountain geologic repository for the storage of HLW 

will be eliminated.105  Moreover, on the same day, the Department of Energy submitted a Motion 

to Stay the ongoing HLW proceeding, in which it stated that it intends to withdraw, with 

prejudice, its pending application to construct a repository for the storage of HLW including 

                                                 
101 Id. § 2.323(f)(1). 
 
102 Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC 18, 23 
(1998).  See Virginia Elec. & Pwr. Co. (North Anna Power Station, Units 1 and 2), ALAB-741, 18 
NRC 371, 375 (1983). 
 
103 Vermont Yankee Nuclear Pwr. Corp. (Vermont Yankee Nuclear Power Station), ALAB-421, 6 
NRC 25, 27 (1977). 
 
104 10 C.F.R. § 2.341(f)(1). 
 
105 Office of Mgmt. & Budget, Exec. Office of the President, Budget of the United States 
Government, Fiscal Year 2011, app., at 437 (2010), available at 
http://www.whitehouse.gov/omb/budget/fy2011/assets/doe.pdf [hereinafter FY 2011 Budget] 
(“The Administration has determined that developing a repository at Yucca Mountain, Nevada, 
is not a workable option and that the Nation needs a different solution for nuclear waste 
disposal.  As a result, the Department [of Energy] will discontinue its application to the U.S. 
Nuclear Regulatory Commission for a license to construct a high-level waste geologic repository 
at Yucca Mountain in 2010.”). 
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spent nuclear fuel.106  Accordingly, it appears that the construction of a repository for HLW at 

Yucca Mountain is no longer considered as a viable option.  Furthermore, no other alternative 

has been identified at this time.  Rather, the “Blue Ribbon Commission on America’s Nuclear 

Future” has been established with the mandate “to develop a new strategy for nuclear waste 

management and disposal.”107 

Prior to the original Waste Confidence proceeding, the Commission stated that, as a 

matter of policy, it “would not continue to license reactors if it did not have reasonable 

confidence that the wastes can and will in due course be disposed of safely.”108  Thereafter, 

when the Commission initially made its Waste Confidence decision in 1984 it found “reasonable 

assurance that one or more mined geologic repositories for commercial high-level radioactive 

waste and spent fuel will be available by the years 2007-09,”109 and, as a result, it had 

reasonable confidence that HLW would be disposed of safely.  But it then went on to note that 

its decision was “unavoidably in the nature of a prediction” and that it would periodically “review 

its conclusions on waste confidence . . . until a repository for high-level radioactive waste and 

spent fuel is available.”110  During the 1990 review of the continued viability of its Waste 

Confidence decision, the Commission recognized that “the possibility existed that spent fuel 

might be stored in existing or new storage facilities for some period beyond 2007-2009” but 

                                                 
106 U.S. Department of Energy‘s Motion to Stay the Proceeding (Feb. 1, 2010) at 1 (ADAMS 
Accession No. ML100321641). 
 
107 FY 2011 Budget at 437. 
 
108 Natural Resources Defense Council, Denial of Petition for Rulemaking, 42 Fed. Reg. 34,391, 
34,393 (July 5, 1977). 
 
109 49 Fed. Reg. at 34,659-60. 
 
110 Id. at 34,660. 
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found “reasonable assurance that at least one mined geologic repository [would] be available 

within the first quarter of the twenty-first century.”111 

 In 1999, the Commission again revisited its Waste Confidence Rule and concluded that 

“the experience and developments since 1990 [the previous review] confirm[ed] the 

Commission’s 1990 Waste Confidence findings.”112  But, once again, the Commission noted that 

it “would consider undertaking a comprehensive evaluation when the impending repository 

development and regulatory activities have run their course or if significant and pertinent 

unexpected events occur, raising substantial doubt about the continuing validity of the 1990 

Waste Confidence findings.”113 

In that review, the Commission also summarized the history of the Yucca Mountain 

project, noted that “there has been substantial progress toward consideration and possible 

licensing of a [HLW] repository,”114 and stated that the “appropriate trigger for the next review 

could be a combination of events or it could be a single event.”115  The Commission then cited 

“any significant delays in DOE’s repository development schedule or a decision by the Secretary 

of Energy to not recommend Yucca Mountain as a candidate site” as the kind of events that 

could “necessitate a reevaluation of the . . . Waste Confidence Decision.”116 

 The pending withdrawal by DOE of the Yucca Mountain Application suggests that a 

mined geologic repository for commercial high-level radioactive waste and spent fuel will not be 
                                                 
111 Consideration of Environmental Impacts of Temporary Storage of Spent Fuel After Cessation 
of Reactor Operation, 55 Fed. Reg. 38,472, 38,472 (Sept. 18, 1990).  
 
112 64 Fed. Reg. at 68,005. 
 
113 Id. 
 
114 Id. at 68,006.    
 
115 Id. at 68,007. 
 
116 Id. at 68,007.  
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available in the foreseeable future.  This occurrence appears to be the kind of event that the 

Commission viewed as an appropriate trigger for a reevaluation of the Waste Confidence Rule.  

Accordingly, instead of ruling on Clearwater’s Motion at this time, we view it to be prudent to 

seek clarification regarding the Commission’s view of the continuing viability of its Waste 

Confidence decision and 10 C.F.R. § 51.23.  Because the Commissioners’ September 2009 

notation votes resulted in neither the approval of SECY-09-0090 nor a Staff Requirements 

Memorandum117 directing the NRC Staff on how to proceed with issuing SECY-09-0090 as a 

final rule or to reopen the comment period for rulemaking, it is not apparent to the Board that 

there is an “ongoing rulemaking” that would preclude our consideration of this issue.118  

Nevertheless, the Board finds that it is appropriate to certify this question to the Commission in 

order for the Board to receive guidance regarding whether the Waste Confidence Rule remains 

viable despite the Administration’s decision to abandon Yucca Mountain. 

 Also, as noted above, we shall hold our ruling on the admissibility of Clearwater’s New 

Contentions in abeyance pending the receipt of guidance from the Commission, but, unless  

 

 

 

                                                 
117 See Commission Direction-Setting and Policymaking Activities, available at 
http://www.nrc.gov/about-nrc/policymaking.html (last updated May 15, 2009) (“Issues before the 
Commission are decided by majority vote.  After the Commission completes voting on a SECY 
Paper or Commission Action Memoranda, the Office of the Secretary (SECY) records the 
decision in a memorandum to the staff called ‘Staff Requirements Memorandum‘ (SRM) and 
also issues a ‘Commission Voting Record’ (CVR) which includes the record of votes and 
individual views of all Commissioners.  SRMs are also issued following each Commission 
meeting to document any discussion or requests made at the meeting.”). 
 
118 See Oconee, CLI-99-11, 49 NRC at 344-45. 



  
 

 

- 27 -

directed otherwise by the Commission, we will not delay any other aspect of the pending 

proceeding, as we are of the opinion that we can proceed to hearing on the already admitted 

contentions subject to direction from the Commission on the certified question. 

 It is so ORDERED. 

      FOR THE ATOMIC SAFETY 
         AND LICENSING BOARD119 
 
                                                            
      ________/RA/_______________________ 

Lawrence G. McDade, Chairman 
      ADMINISTRATIVE JUDGE 
 
 
      _________/RA/______________________ 
      Dr. Kaye D. Lathrop 
      ADMINSTRATIVE JUDGE 
 
 
      _________/RA/______________________ 
      Dr. Richard E. Wardwell 
      ADMINISTRATIVE JUDGE 
 
 
Rockville, Maryland 
February 12, 2010 

 

 

 

 

 

                                                 
 
119 Copies of this Order were sent this date by Internet e-mail to: (1) Counsel for the NRC Staff; 
(2) Counsel for Entergy; (3) Counsel for the State of New York; (4) Counsel for Riverkeeper, 
Inc.; (5) Manna Jo Green, the Representative for Clearwater; (6) Counsel for the State of 
Connecticut; (7) Counsel for Westchester County; (8) Counsel for the Town of Cortlandt; (9) 
Mayor Alfred J. Donahue, the Representative for the Village of Buchanan; and (10) Counsel for 
the New York City Economic Development Corporation.    
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APPENDIX A 

Below is a list of Board and Commission decisions dealing with challenges to the Waste 

Confidence Rule, along with a brief explanation of the disposition of the issue: 

Published Cases Dealing With Waste Confidence Rule Contentions 
 
Tennessee Valley Auth. (Watts Bar Unit 2), LBP-09-26, 70 NRC __, __ (slip op. at 45-47) (Nov. 
19, 2009) (Operating License) (dismissing a contention that claimed that the application did not 
include adequate plans for maintaining spent fuel as a challenge to Commission’s Waste 
Confidence Rule; refusing to admit the contention or hold it in abeyance pending further 
Commission action on Waste Confidence rulemaking) 
 
S. Texas Project Nuclear Operating Co. (South Texas Project Units 3 and 4), LBP-09-21, 70 
NRC __, __ (slip op. at 13-23) (Aug. 27, 2009) (Combined License) (holding that a contention 
amounted to an attack on the Waste Confidence Rule and was therefore inadmissible, 
notwithstanding statements by government officials suggesting that the Yucca Mountain Waste 
Repository will not be built) 
 
PPL Bell Bend, LLC (Bell Bend Nuclear Power Plant), LBP-09-18, 70 NRC __, __ (slip op. at 
20-21, 23) (Aug. 10, 2009) (Combined License) (refusing to hold a contention in abeyance or 
refer to the Commission; holding that contention was an impermissible attack on the Waste 
Confidence Rule and therefore inadmissible) 
 
Luminant Generation Co., LLC (Comanche Peak Nuclear Power Plant, Units 3 and 4), LBP-09-
17, 70 NRC __, __ (slip op. at 24-34) (Aug. 6, 2009) (Combined License) (refusing to admit or 
hold in abeyance a contention against the assumption of a federal high-level waste disposal 
capacity, since it was a challenge to both the Waste Confidence Rule and the subject of an 
ongoing Commission rulemaking) 
 
Detroit Edison Co. (Fermi Nuclear Power Plant, Unit 3), LBP-09-16, 70 NRC __, __ (slip op. at 
16-19) (July 31, 2009) (Combined License) (declining to admit or hold in abeyance a contention 
regarding the technical basis for safety of future waste storage since it was an impermissible 
challenge to Commission’s regulation and the ongoing policy review of the Waste Confidence 
Rule) 
 
Progress Energy Florida, Inc. (Levy County Nuclear Power Plant, Units 1 and 2), LBP-09-10, 70 
NRC __, __ (slip op. at 61-66) (July 8, 2009) (Combined License) (holding that the Waste 
Confidence Rule applies to “any” reactor and dismissing a contention regarding environmental 
safety of spent nuclear fuel storage as an impermissible challenge to a Commission regulation) 
 
Calvert Cliffs 3 Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant, Unit 3), LBP-09-4, 69 
NRC 170, 217-220 (2009) (Combined License) (refusing to admit a contention asserting 
insufficient discussions of waste disposal in the combined license application, declaring such a 
contention an impermissible challenge to the Waste Confidence Rule and that a rulemaking 
petition is the proper method for challenging the Waste Confidence Rule) 
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Progress Energy Carolinas, Inc. (Shearon Harris Nuclear Power Plant, Units 2 and 3), LBP-08-
21, 68 NRC 554, 586-87 (2008) (Combined License) (ruling that a contention alleging 
inadequate discussion of timeframes for disposal of spent nuclear fuel was an impermissible 
challenge to the Waste Confidence Rule) 
 
Duke Energy Carolinas, LLC (William States Lee III Nuclear Station, Units 1 and 2), LBP-08-17, 
68 NRC 431, 456-57 (2008) (Combined License) (finding that the Waste Confidence Rule 
applies to new reactors and thus a contention regarding safety of spent fuel was inadmissible) 
 
Tennessee Valley Auth. (Bellefonte Nuclear Power Plant, Units 3 and 4), LBP-08-16, 68 NRC 
361, 415-16 (2008) (Combined License) (holding that the disposal of high-level nuclear waste 
was not admissible subject of combined license proceeding due to the Waste Confidence Rule) 
 
Virginia Elec. and Power Co. (North Anna Power Station, Unit 3), LBP-08-15, 68 NRC 294, 336-
37 (2008) (Combined License) (holding that the Waste Confidence Rule precluded the 
discussion of environmental impacts of irradiated fuel in combined license proceeding and that a 
challenge to the validity of the Waste Confidence Rule was outside the scope of the proceeding 
as an impermissible challenge to NRC regulations) 
 
Crow Butte Res., Inc. (North Trend Expansion Project), LBP-08-6, 67 NRC 241, 341-42 (2008) 
(License Amendment) (holding that the Waste Confidence Rule precluded the consideration of 
cost-benefit analysis of the proper storage of fuel rod waste in license renewal proceeding for in-
situ leach uranium recovery facility) 
 
S. Nuclear Operating Co. (Vogtle ESP Site), LBP-07-3, 65 NRC 237, 267-68 (2007) (Early Site 
Permit) (dismissing a contention alleging an inadequate discussion of the impact of on-site 
storage of spent fuel as challenge to NRC regulations and refusing to conditionally admit a party 
until that party’s rulemaking petition on Waste Confidence was addressed) 
 
Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), LBP-06-20, 
64 NRC 131, 167-170 (2006) (License Renewal) (holding that a contention asserting the 
inadequate discussion of spent fuel’s environmental impacts in the environmental report and the 
generic environmental impact statement was an impermissible challenge to the Waste 
Confidence Rule) 
 
Nuclear Mgmt. Co., LLC (Palisades Nuclear Plant), LBP-06-10, 63 NRC 314, 359-360 (2006) 
(License Renewal) (dismissing a contention based on a claim of the non-viability of the Waste 
Confidence Rule because it was outside scope of a license renewal proceeding) 
 
Sys. Energy Res., Inc. (Early Site Permit for Grand Gulf ESP Site), LBP-04-19, 60 NRC 277, 
296-97 (2004) (Early Site Permit) (rejecting a contention that asserted that the Waste 
Confidence Rule was inapplicable due to concerns regarding terrorism and the environmental 
impacts of permanent disposal of irradiated fuel, ruling that such a contention was outside the 
scope of an early site permit proceeding as an attack on NRC regulations without receipt of 
waiver from the Commission) 
 
Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-01-6, 53 
NRC 138, 164-66 (2001) (License Renewal) (holding that issues regarding spent fuel storage 
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were outside the scope of license renewal proceedings as impermissible challenges to the 
Waste Confidence Rule) 
 
Private Fuel Storage, LLC (Independent Spent Fuel Storage Installation), LBP-98-7, 47 NRC 
142, 202, 241-42 (1998) (ISFSI) (dismissing contention that application had inadequate 
description of licensed facility’s connection to national high level waste program as an 
impermissible challenge to the Waste Confidence Rule and that petitioners had not provided 
sufficient basis to seek waiver from the Waste Confidence Rule as an NRC regulation) 
 
Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), LBP-96-2, 43 NRC 61, 77-78 (1996) 
(Decommissioning) (holding that the Waste Confidence Rule precluded the discussion of post-
license waste disposal plans in a decommissioning proceeding) 
 
Pac. Gas & Elec. Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), LBP-93-1, 37 NRC 
5, 29-30 (1993) (License Amendment) (holding that a contention alleging unsolved problem of 
radioactive waste storage and disposal was precluded by the Waste Confidence Rule) 
 
Pac. Gas & Elec. Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), LBP-86-21, 23 NRC 
849. 871-72 (1986) (License Amendment) (holding that the Waste Confidence Rule precluded 
admission of a contention based on inadequate analysis of health, safety, and environmental 
impacts of proposed license amendment) 
 

Unpublished Cases Dealing with Waste Confidence Rule Contentions 
 
Indian Point Licensing Board Order (Ruling on New York State’s New and Amended 
Contentions) (June 16, 2009) at 13-16 (License Renewal) (holding that proposed revisions to 
Waste Confidence Rule were not sufficient for new contention since the Waste Confidence Rule 
had not yet been amended) 
 
Calvert Cliffs Licensing Board Order (Denying Motion to Admit Proposed Contention Eight) 
(June 9, 2009) at 4-8 (Combined License) (refusing to admit or hold in abeyance a contention 
based on proposed revisions to the Waste Confidence Rule, since such a contention was an 
attack on an ongoing rulemaking and a still valid NRC regulation that was outside the scope of a 
combined license adjudication proceeding) 
 
North Anna Unit 3 Licensing Board Order (Denying Motion to Admit Proposed Contention Nine) 
(June 2, 2009) at 2-3, 6-7 (Combined License) (holding that a contention that asserted that the 
NRC may not rely on the Waste Confidence Rule during the ongoing rulemaking was 
inadmissible since the Waste Confidence Rule was a regulation that could not be challenged in 
a combined license adjudication proceeding) 
 
Bellefonte Licensing Board Memorandum and Order (Ruling on Request to Admit New 
Contention) (Apr. 29, 2009) at 11-12 (Combined License) (finding that the Waste Confidence 
Rule barred the admission of a contention that asserted that an applicant’s environmental report 
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and environmental impact statement was required to mention plans for disposing of nuclear 
waste)120 
 

                                                 
120 See also Nevada v. NRC, 199 Fed. Appx. 1, 1-2 (D.C. Cir. 2006) (upholding the validity of 
the Waste Confidence Rule and ruling that its existence did not inappropriately bias the NRC in 
favor of licensing Yucca Mountain geological depository since it only applied to reactor facility 
storage pools or ISFSIs); Entergy Nuclear Generation Co. and Entergy Nuclear Operations, Inc. 
(Pilgrim Nuclear Power Station), LBP-06-23, 64 NRC 257, 281 n.90 (2006) (License Renewal) 
(noting the D.C. Circuit’s decision in Nevada v. NRC regarding the Waste Confidence Rule); 
Amergen Energy Co., LLC (License Renewal for Oyster Creek Nuclear Generating Station), 
LBP-06-7, 63 NRC 188, 202 n.9 (2006) (License Renewal) (although rejecting the contention on 
other grounds, ruling that the Waste Confidence Rule is not a bar to contentions based on 
emergency safety plans for safety pools during the license period); Florida Power & Light Co. 
(Turkey Point Nuclear Generating Plant, Units 3 and 4), CLI-01-17, 54 NRC 3, 23 n.14 (2001) 
(License Renewal) (holding that the Waste Confidence Rule only barred litigating the issue of 
waste storage for the period after the expiration of an applicant’s license in a license renewal 
proceeding, not during the license period). 


