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HUDSON RIVER SLOOP CLEARWATER, INC.’S PETITION TO FILE A NEW 

CONTENTION BASED UPON NEW INFORMATION 
 

Hudson River Sloop Clearwater, Inc. (“Clearwater”) submits this contention 

because it has discovered that the New York State Department of Conservation (“DEC”) 

has received, and has issued a letter that it will take lead agency status on, an application 

of United Water of New York (“UWNY”) to build a desalination plant to extract water 

from the Hudson River for use as municipal drinking water for Rockland County.  As a 

result of the application and this letter, Entergy Nuclear Operations, Inc. (“Entergy”) and 

the Nuclear Regulatory Commission Staff (“NRC Staff”) must assess the environmental 

impacts of the license renewal application (“LRA”) on drinking water and water quality.   

This contention is timely filed as set forth in the Board’s Order dated February 4, 2009. 

As discussed below, Clearwater’s proposed new contention meets the standard for 

admissibility because Entergy’s environmental report (“ER”) submitted with the LRA 

and the Supplement 38 to Generic Environmental Impact Statement for License Renewal 

for Nuclear Plants, Regarding Indian Point Generating Units 2 and 3 (hereinafter referred 

to as “DSEIS”) fail to make a complete and thorough analysis of the impacts of license 

renewal upon the Hudson River as a source of drinking water and the potential for future 
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degradation of the Hudson River as a drinking water source.  Clearwater demonstrates 

below that the “proposed new contention meets the standard admissibility requirements 

of 10 C.F.R. § 2.309(f) (1) (i) – (vi).” Entergy Nuclear Vermont Yankee L.L.C. (Vermont 

Yankee Nuclear Station), 62 N.R.C. 813, 819. As a result, the Board must admit the 

proposed contention for adjudication. 

 
NEW INFORMATION 

 
UWNY filed an application with the DEC to build a desalination plant to extract potable 

water from the Hudson River to meet a portion of municipal water demand for Rockland 

County.  UWNY proposes a Long-Term Water Supply Project (“LTWSP”) to include a 

desalination facility in the Town of Haverstraw, Rockland County. See DEC letter dated 

January 26, 2009 annexed hereto as Exhibit 1.    The desalination plant will produce 

potable water from the Hudson River.  Id. The LTWSP proposal includes a raw water 

intake unit that would be located along the Hudson River, near the former US Gypsum 

dock, in Haverstraw Bay.  Id. The water intake for the plant would be situated 3.5 miles 

southwest of Indian Point and slightly downstream (see Map of Westchester County 

showing proximity of Indian Point to United Water of NY’s proposed desalination plant 

in Rockland County, annexed hereto as Exhibit 2).  From its location the desalination 

plant will extract contaminated water on a continuing and regular basis   According to the 

DEC, the plan 

for the proposed pilot desalination plant intake would withdraw 
water at a rate between 170 and 300 gallons per minute.  The 
intake would extend into the Hudson River adjacent to an existing 
pier and would be anchored to the river bottom. 
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Id.  Significantly, at the completion of the pilot program, UWNY will build a full sized 

desalination plant to extract 10 million gallons per day from the Hudson River and 

provide 7.5 million gallons per day of useable water to Rockland County.  The plant will 

use reverse osmosis (“RO”) to filter the water extracted from the Hudson River.  See 

Declaration of Manna Jo Greene dated March 19, 2009 (“Greene Dec.”) at ¶ 6.  RO is not 

an effective process for removing tritium, cesium-137 and strontium-90 Id. at ¶¶ 6 and 

11-13.   In addition, several water authorities along the lower Hudson already extract 

water from the Hudson River to meet daily municipal demand, including the 

Poughkeepsie Water Treatment Facility that provides drinking water to 75,000 

individuals within the City and Town of Poughkeepsie, the Dutchess County Water 

Authority, and the Village of Wappingers Falls; the Highland Water District in the Town 

of Lloyd;  the Port Ewen Water District in the Town of Esopus; and the Rhinebeck Water 

Treatment Facility that provides water to the Town and Village of Rhinebeck.  In 

addition, the Chelsea Pump Station at New Hamburg provides an emergency water 

supply station for New York City.   The impacts of license renewal on the water quality 

of these water supplies are not assessed or even mentioned in the ER or the DSEIS.    

The Hudson River is a tidal estuary, which coupled with diffusion effects, is 

capable of transporting potentially harmful substances upriver, as well as downriver and 

cross-river.  The distances that radioactive isotopes or other toxic substances released 

from Indian Point may travel must be evaluated.   

Additionally, the impacts of the hazardous waste products created by the 

desalination process must be assessed.  The extracted radiation will be treated at a 
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wastewater treatment plant resulting in a more concentrated hazardous material that must 

be disposed.   

 It is clear that the Hudson River is currently, and during the period of the renewed 

license will be, used as a source of drinking water.  As such, Entergy and the NRC Staff 

must assess the impacts upon the Hudson River as a source of drinking water in making 

their environmental assessments. 

The need for this assessment is further mandated by the fact that strontium-90 and 

cesium-137 have been detected in the groundwater at Indian Point at concentrations many 

times the Maximum Contaminant Level ("MCL") allowed by the Environmental 

Protection Agency ("EPA") in drinking water.1   Entergy's own internal status reports 

indicate the presence of at least two groundwater plumes containing highly contaminated 

water underlying the site, one of tritium and the other of strontium-90 and cesium-137.  

This contamination has also been confirmed by DEC.  DSEIS at p. 2-109.   

Recent monitoring-well sample results show that the levels of contamination in 

some areas have remained well above the EPA drinking water limits for both strontium-

90 and cesium-137. For example, extremely high levels of cesium-137 have been found 

in MW-42. In April 2006, cesium-137 was detected in MW-42 at 51,400 pCi/l, 257 times 

the drinking water limit of 200 pCi/l.2  In addition, in October 2005, MW-111 detected 

                                                 
1   EPA limits for radionuclides in drinking water are as follows; Tritium, 20,000 pCi/l. Strontium-90, 8 
pCi/l. Cesium-137, 200 pCi/1. Information on MCLs and health effects of radionuclides can be found on 
the EPA website at  http://vww.epa.gov/rpdweb00/radionuclides/index.html , last accessed March 10, 2009. 
MCLs are also listed in Radionuclides in Drinking Water, A Small Entity Compliance Guide, U.S. EPA 
(February 2002).  
2  E-mail from James Noggle, NRC to Timothy Rice, DEC with attached NRC Data from Indian Pt. Split 
Monitoring Well Samples (August 23, 2007), annexed hereto as Exhibit 3. 

http://vww.epa.gov/rpdweb00/radionuclides/index.html
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the presence of 211,000 pCi/l of Tritium in groundwater on the site - - over 10 times the 

EPA standard for drinking water.3  ER at 5-4.  Moreover, according to the ER: 

[p]reliminary results indicate that tritium contaminated 
groundwater exists at the site. During the course of delineating the 
sources of tritium, Stontium-90, Cesium-137, and Nickel-63 have 
been detected in low concentrations in some onsite groundwater 
monitoring well samples.      

ER at 5-4. 

The topography of the land at Indian Point slopes from the plant toward the river.  

ER p 2-18.  Indeed, “surface drainage is toward the Hudson River.”  Id. Any 

contaminated water will migrate into the Hudson River. Contaminated groundwater is 

migrating to the Hudson.  In its ER, Entergy found that:  

[b]ased on the results of the preliminary hydrogeologic characterization of 
the site, Entergy has concluded that some contaminated groundwater has 
likely migrated to the Hudson River.  This release pathway is now being 
monitored and is included in the site effluents offsite dose calculation. 

 

ER at 5-4.  Additionally, in a January 2007 internal Entergy memorandum discussing 

preliminary dose assessments from Sr-90 in Hudson River fish and invertebrates, the 

author concludes that following a conservative analysis of fish consumption based on the 

24.5 pCi/kg of Sr-90 in the white perch sample from Roseton, the maximum individual 

annual dose would equal 44% of the annual allowable bone dose to an A adult male.4   

Additionally, other reports indicate that the chemicals in ground water at Indian Point 

include cobalt-60 and nickel-63, as well as tritium at 30 times the EPA drinking water 

limit. See Luby, Abby, "New Leaks Taint Hudson," Regional Report, March 2006.   

                                                 
3 The EPA’s standard established under the Safe Drinking Water Act is 20,000 pCi/l.   
4 IPEC-CHM-07-002, Memorandum from S. Sandike, Sr. Chemistry Specialist to T. Bums, NEM 
Supervisor, re: "Dose Assessments from Sr-90 in the Hudson River for Fish and Invertebrates-January 
2007 Results" (January 17, 2007), annexed hereto as  Exhibit 4 
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ENTERGY’S ER AND THE NRC STAFF’ DSEIS  
 
 

Despite the fact that a the pilot desalination plant across the river from Indian 

Point will extract 170 to 300 gallons of river water per minute (244,800 to 432,000 

gallons per day) for potable water and a fully operational facility built shortly thereafter 

would extract 10-15 million gallons per day to provide 7.5 million gallons per day of 

useable water to Rockland County, neither the ER nor the DSEIS mention this plan nor 

assess the impact on the quality of this water.    

In fact, both explicitly ignore the impact of the known radioactive groundwater or 

potential future groundwater contamination on the quality of the Hudson River as a 

source of drinking water.  In section 5.1 titled “New and Significant Information: 

Groundwater Contamination,” Entergy concludes that groundwater is not used in the 

vicinity of the plant and that “[t]his is expected to be true during the IP2 and IP3 license 

renewal term.”  ER at 5-4 and 5-5.  Entergy further asserts that: 

[b]ased on currently available information and the sampling data that have 
been analyzed and assessed to date, the NRC and Entergy have not found 
any condition that indicates that occupational or public health and safety 
have been, or likely will be, affected by the current onsite groundwater 
contamination.  This assessment is based on the fact that there is no 
drinking water pathway associated with groundwater or the Hudson 
River in the region surrounding Indian Point…  

 
Id. at 5-5 (emphasis added).   
 

By improperly assuming that the Hudson River is not a source of drinking water, 

Entergy finds that there is no reason to study the impacts of the LRA on drinking water.  

Entergy concludes that:  
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no NRC dose limits have been exceeded and EPA drinking water limits 
are not applicable since no drinking water pathway exists.  Although 
impacts to site groundwater quality have occurred …. Entergy concludes 
that although the existence of radionuclides in the groundwater during the 
license renewal period are potentially a new issue, the impacts would be 
SMALL and not significant. 
 

Id. 

The NRC Staff also incorrectly concludes that “there is no drinking water 

exposure pathway to humans that is affected by the contaminated ground water 

conditions at the IP2 and IP3 site.”  DSEIS at 2-108.  In analyzing the impact on the 

Hudson River the DSEIS also incorrectly concludes that “the only noteworthy pathway 

resulting from contaminated ground water migration to the river is through the 

consumption of fish and invertebrates from the Hudson River.”  DSEIS at 2-107.  Indeed, 

the DSEIS incorrectly states that the “EPA drinking water limits are not applicable since 

no drinking water pathway exists.”   As set forth above, the leaks to groundwater at 

Indian Point have been significant and are also likely to increase during period of the 

renewal license from this aging facility.   

 
 
 

ARGUMENT 
 
I. Legal Requirements for Contentions 
 
 This section summarizes the four legal requirements for a contention; a specific 

statement of the contention, an explanation of basis, a demonstration that it is within the 

scope of the proceedings, and a demonstration of materiality.  In addition, this section 

shows that the proposed new contention is within the scope of the proceeding and meets 
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the requirements for a new contention, because it was triggered by new and significant 

information. 

   
A. Specific Statement of the Contention 
 
In order to bring a contention before the Commissioners, Clearwater must 

“provide a specific statement of the issue of law or fact raised or controverted.”  10 

C.F.R. § 2.309 (f)(1)(i).  The new contention is that 

 
The Environmental Report submitted by Entergy and Supplement 38 
to Generic Environmental Impact Statement for License Renewal for 
Nuclear Plants, Regarding Indian Point Generating Units 2 and 3 
(hereinafter referred to as “DSEIS”) issued by the NRC Staff on 
December 22, 2008 fail to satisfy the requirements of NEPA, 42 U.S.C. 
§4332 et seq., and NRC regulations implementing NEPA, because the ER 
and DSEIS do not assess the impacts of the license renewal on drinking 
water quality and drinking water degradation as it relates to the use of the 
Hudson River as a source of drinking water.    
 

 
B.     Issues Beyond Dispute 
 
As recognized by the Atomic Safety and Licensing Board (“ASLB”) in its 

decisions admitting the initial contention, Clearwater has ample basis for the following 

points, which are also included in the basis for the new contention: 

i) there is a genuine dispute regarding the significance of the environmental 
impacts from the leaks LBP 08-13 at 192; 

ii) sufficient information and expert opinion exist to raise the question 
whether Entergy’s conclusions, contained in the ER regarding the 
significance of the groundwater contamination, are incomplete and legally 
insufficient for purposes of satisfying 10 C.F.R. Part 51  Id; 

iii)  There are serious factual differences between the positions of the 
Applicant and Petitioner regarding the radiological leaks.  Id; and 

iv) Clearwater has adequately demonstrated standing. Id at 5. 
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C. Basis of the Contention 
 

At this preliminary stage, Clearwater does not have to submit admissible evidence 

to support their contention; rather it has to “provide a brief explanation of the basis for 

the contention,” 10 C.F.R. § 2.309(f)(1)(ii), and “a concise statement of the alleged facts 

or expert opinions which support the petitioner’s position.”  10 C.F.R. § 2.309(f)(1)(v).   

This rule ensures that “full adjudicatory hearings are triggered only by those able to offer 

minimal factual and legal foundation in support of their contentions.”  Duke Energy 

Corp. (Oconoee Nuclear Station Units 1, 2, and 3), 49 N.R.C. 328, 334 (emphasis added).  

The Commission has clarified that, “an intervenor need not … prove its case at the 

contention stage…  The factual support necessary to show a genuine dispute exists need 

not be in affidavit or formal evidentiary form, or by the quality necessary to withstand a 

summary disposition motion.”  In the Matter of Georgia Institute of Technology, 42 

N.R.C. 111 (October 12, 1995). 

  All that is required for a contention to be acceptable for litigation is that it be 

specific and have a basis; whether or not the contention is sustainable is left to litigation 

on the merits in the licensing proceeding. Washington Public Power Supply System 

(WPPSS Nuclear Project No. 2), ALAB-722, 17 NRC 546, 551 n.5 (1983), citing 

Houston Lighting and Power Co. (Allens Creek Nuclear Generating Station, Unit 1), 

ALAB-590, 11 NRC 542 (1980).  

Thus, although the Commission has stated that it “is unwilling to open its hearing 

doors to petitioners who have done little in the way of research or analysis, provide no 

expert opinion, and rest merely on unsupported conclusions,”  Duke Energy Corporation 

(McGuire Nuclear Station, Units 1 and Catawba Nuclear Station, Units 1 and 2), CLI-02-
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17, 56 N.R.C. 1, 8 (2002), it has indicated that where petitioners make technically 

meritorious contentions based upon diligent research and supported by valid information, 

the requirement for an adequate basis is more than satisfied. 

This new contention is based upon new information discussed above.  In addition, 

Clearwater has performed independent and diligent research to establish that the 

desalination plants cannot effectively and economically extract the various radionuclides 

that have been found in contaminated water and fish in the Hudson River.  See generally 

Greene Dec.  Treatment performed by the desalination plant cannot remove the 

contaminants.  As set forth in greater detail in the Greene Dec., tritium bonds with 

oxygen to form tritiated water and is chemically similar to H2O and cannot be filtered 

from water.  This is a source of public health concern and an environmental impact that 

must be assessed under NEPA.  Based upon this new information Entergy and NRC Staff 

must evaluate the impact and the ASLB should not make a decision on the LRA until 

those reviews are completed.   

The contention is based on the ER, the DSEIS, information previously submitted 

by parties to this LRA proceeding and found in the NRC Staff Hearing file, and the 

information contained above in the Background section relating to the migration of 

radioactive groundwater into the Hudson River.  In addition, the contention is supported 

by investigations conducted by Entergy, including a January 2007 internal Entergy 

memorandum discussing preliminary dose assessments from Sr-90 in Hudson River fish 

and invertebrates, that concludes that following a conservative analysis of fish 

consumption based on the 24.5 pCi/kg of Sr-90 in the white perch sample from Roseton, 
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the maximum individual annual dose would equal 44% of the annual allowable bone dose 

to an adult male. 

This contention is also based upon publicly available information from experts in 

drinking water quality, radiation and the effects of radiation on the environment and 

public health, See http://vww.epa.gov/rpdweb00/radionuclides/index.html and (NRC Fact 

Sheet on Tritium, Radiation Protection Limits, and Drinking Water)  

http://www.nrc.gov/reading-rm/doc-collections/fact-sheets/tritium-radiation-fs.html , 

visited on March 10, 2009.  In addition, Clearwater bases this contention on the 

Certification of Joseph Mangano annexed to Clearwater’s Petition to Intervene dated 

December 10, 2007 and the report, Public Health Risks of Extending Licenses of the 

Indian Point 2 and 3 Nuclear Reactors, (Radiation and Public Health Project, Revised 

December 7, 2007) (attached as Exhibit 4 to Mangano Decl. submitted as part of 

Clearwater’s Petition to Intervene)(“Public Health Risks”).   This contention is also 

supported by exhibits attached hereto.  Exposure to tritium, cesium -137 and strontium -

90 impacts the environment and public health.  Strontium-90 accumulates in the body and 

continued exposure via drinking water may damage the health of individuals, especially 

the young.  Indeed, the EPA warns that people who drink water in excess of standards 

increase their risk of getting cancer.  See 

http://www.epa.gov/OGWDW/radionuclides/basicinformation.html.    

Entergy has plainly stated the levels of tritium in groundwater at IP are about 211, 

000 pCi/l. This is clearly significant because it shows that contaminated water that is 

known to be 10 times above the acceptable EPA standards for safety has migrated or is in 

the process of migrating toward the Hudson River and because of the new information 

http://vww.epa.gov/rpdweb00/radionuclides/index.html
http://www.nrc.gov/reading-rm/doc-collections/fact-sheets/tritium-radiation-fs.html
http://www.epa.gov/OGWDW/radionuclides/basicinformation.html
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that the Hudson River will be used as a municipal drinking water supply.  As such, a 

complete review of the impact of leaks and planned releases on the quality of water in the 

Hudson River, including the health impacts of drinking that water must be performed.  

 
 
D. The Scope of License Renewal Proceedings Includes the Subject Matter 

Raised in the Contention 
 

The new potential contention concerns the environmental and public health 

impacts on the water quality and drinking water quality degradation of the Hudson River 

in the vicinity of IP.   The ASLB held that a review of environmental issues in this 

proceeding set forth in 10 C.F.R. §§ 51.71(a) and 51.95(c) constitutes a proper contention 

for a hearing. LBP 08-13 at 14. 

 
 Moreover, “[c]ompliance with the environmental quality standards and 

requirements of the Federal Water Pollution Control Act (imposed by EPA or designated 

permitting states) is not a substitute for, and does not negate the requirement for NRC to 

weigh all environmental effects of the proposed action, including the degradation, if any, 

of water quality, and to consider alternatives to the proposed action that are available for 

reducing adverse effects.”  10 C.F.R. § 51.71(d) (fn)(3).  Neither Entergy’s ER nor NRC 

Staff’s DSEIS have met this requirement. 

 
 
E. The New Contention Raises A Material Dispute 
 
The regulations require petitioners to “[d]emonstrate that the issue raised in the 

contention is material to the findings the N.R.C. must make to support the action that is 

involved in the proceeding.”  10 C.F.R. § 2.309(f)(1)(iv).  A showing of materiality is not 
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an onerous requirement, because all that is needed is a “minimal showing that material 

facts are in dispute, indicating that a further inquiry is appropriate.”  Georgia Institute of 

Technology, CLI-95-12, 42 N.R.C. 111, 118 (1995); Final Rule, Rules of Practice for 

Domestic Licensing Proceedings – Procedural Changes in the Hearing Process, 54 Fed. 

Reg. 33,171 (Aug. 11, 1989). 

The new contention raises a number of disputes. These disputes are material 

because they cut to the heart of relicensing proceedings, which are designed to ensure 

that the operation of the nuclear generating facility does not endanger the health, safety or 

the environment, and demonstrate that Indian Point cannot be operated without adversely 

affecting the health of the public that live in the vicinity of the plant.  The new contention 

is also material because the NRC Staff must fully assess and adequately account for the 

risks associated with using the Hudson River water in the vicinity of IP 2 and IP 3 as a 

source of municipal drinking water.  The failure to assess the impact of these risks 

violates NEPA's requirement that environmental decisions must contain an evaluation of 

those aspects of a proposed action that will affect the quality of the human environment 

"in a significant manner or to a significant extent not already considered." Marsh v. 

Oregon Natural Resources Council, 490 U.S. 360, 374 (1989) ("Marsh"). 

Both Entergy and NRC Staff state that the Hudson River is not a source of 

drinking water.  Clearwater has presented clear evidence that the Hudson River, across 

the river from IP, will be a source of drinking water.  Therefore a dispute exists, and as 

discussed above, the dispute is material.  

As it is clear that the Hudson River will be used as a source of drinking water 

supply during the term of the license renewal, Entergy and the NRC Staff must broaden 
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their environmental assessments to determine the impact on drinking water quality and 

study the health impacts of drinking water containing the chemicals found in IP’s 

groundwater contamination.   Without this assessment neither Entergy nor the NRC 

satisfy the requirements set forth under NRC Rules and Regulations and NEPA.   

 

F. This Request is Timely 

This request is timely because the Board’s oral order on January 14, 2009,  

memorialized in its written order dated February 4, 2009 provides intervenors in this 

license renewal proceeding 25 days from the date of the notice of the occurrence to file a 

new contention.   

Additionally, Petitioners may add new contentions after filing their initial petition, 

so long as they act in accordance with 10 C.F.R. § 2.309(f)(2).  Entergy Nuclear Vermont 

Yankee, L.L.C. (Vermont Yankee Nuclear Power Station), LBP-05-32, 62 NRC 813 

(2005).  The Commission's regulations allow for a “new contention” to be filed upon a 

showing that: 

(i) The information upon which the amended or new 
contention is based was not previously available; 
(ii) The information upon which the amended or new 
contention is based is materially different than 
information previously available; and 
(iii) The amended or new contention has been submitted 
in a timely fashion based on the availability of the 
subsequent information. 
 

10 C.F.R. § 2.309(f)(2)(i)-(iii). 

Here, as set forth above, Clearwater bases its new contention upon new 

information discovered on February 25, 2009.  This information is materially different 

from information stating that the Hudson River is not a source of drinking water supply, 
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which was the previously available information.  Finally, this motion is being filed on 

March 19, 2009, 22 days from the date that the new information was available.    

Thus, like Vermont Yankee and in accordance with rulings in other proceedings, 

the ASLB should now find that the new contention meets the requirements of 10 C.F.R. § 

2.309(f)(2)(i) and (ii) because it is based upon new information that was “not previously 

available,” and is “materially different than information previously available.”   

 

 

 

CONCLUSION 

For the foregoing reasons, the ASLB should grant leave for Clearwater to add the 

proposed new contention and admit the new contention into this proceeding. 

        

______ ___________________ 

       Manna Jo Greene 
       Environmental Director 
       Hudson Clearwater Sloop, Inc. 
       112 Market St. 

Poughkeepsie, NY 12601 
845 454-7673 x 113 
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